
 
  

AGENDA  
DES MOINES CITY COUNCIL 

REGULAR MEETING 
City Council Chambers 

21630 11th Avenue S, Suite C 
Des Moines, Washington 

Thursday, October 9, 2025 - 6:00 PM 
Members of the public who wish to provide comment during the meeting via Zoom must register 
in advance. To register, please email cityclerk@desmoineswa.gov by 12:00 p.m. (noon) on the 
Wednesday prior to the meeting. Click Zoom Link Here.  
  
City Council meeting can be viewed live on the City's website, Comcast Channel 21/321, on the 

City’s YouTube channel. 
Item 1. 

 
2025 Mission & Vision 

CALL TO ORDER 
 
PLEDGE OF ALLEGIANCE 
 
ROLL CALL 
 
PROCLAMATIONS 
 
CORRESPONDENCE NOT PREVIOUSLY RECEIVED BY COUNCIL 
 
COMMENTS FROM THE PUBLIC 
 
REGIONAL COMMITTEE REPORT 
 
CITY MANAGER REPORT/PRESENTATIONS/BRIEFINGS  
Item 1. SHARK CAPITAL OF THE WORLD 

Presentation by Rus Higley, MaST Center   
Item 2. 2025/2026 MID-BIENNIUM BUDGET REVIEW 

Staff Presentation by Finance Director Jeff Friend  
2025-2026 Mid-Biennium Budget Review 
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CONSENT AGENDA  
Item 1. APPROVAL OF VOUCHERS 

Motion: To approve the payment vouchers through September 25, 2025 
and payroll transfers through September 20, 2025 in the attached list 
and further described as follows: 
  
EFT Vendor 
Payments  #12479-12526 $392,808.18 

Wires #3092-3096 $112,161.87 
Accounts Payable 
Checks #167047-167072 $192,728.41 

Payroll Checks #20021-20021 $        637.46 
Payroll Advice #14962-14962 $     2,000.20 
Payroll Advice  #14963-15127  $481,264.79  
Payroll Advice  #15128-15128  $    2,000.20  

  
Total Checks and Wires for A/P & Payroll:      $1,183,601.11  
Approval of Vouchers  

Item 2. HEMSTAD CONSULTING CONTRACT 
Motion: To approve the Agreement with Hemstad  Consulting in an 
amount not to exceed $93,500, and authorize the City Manager to sign 
the Agreement substantially in the form as submitted.  
Hemstad Consulting Contract 

 
UNFINISHED BUSINESS  
Item 1. MANAGEMENT AGREEMENT AND LICENSE BETWEEN CITY OF 

DES MOINES AND NWS HOLDINGS (PERFECT GAME) FOR 
STEVEN J. UNDERWOOD FIELDS 
Staff Presentation by Public Works Director Mike Slevin  
Management Agreement and License between City of Des Moines and 
NWS Holdings (Perfect Game) for Steven J. Underwood Fields  

Item 2. PUBLIC SAFETY SALES TAX 
Staff Presentation by Finance Director Jeff Friend  
Public Safety Sales Tax 

 
NEW BUSINESS  
Item 1. OPENGOV ASSET MANAGEMENT SOFTWARE PURCHASE 

Staff Presentation by Surface Water/Environmental Engineering 
Manager Tyler Beekley  
OpenGov Asset Management Software Purchase     
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Item 2. TELECOMMUNICATIONS FRANCHISE AGREEMENT WITH FORGED 

FIBER 37, LLC – 1st  Reading 
Staff Presentation by Assistant City Attorney Matthew Hutchins  
Telecommunications Franchise Agreement with Forged Fiber 37, LLC  

Item 3. NEW AGENDA ITEMS FOR CONSIDERATION – 10 Minutes  
 
COUNCILMEMBER REPORTS  
 (4 minutes per Councilmember) - 30 minutes 

 
PRESIDING OFFICER’S REPORT 
 
EXECUTIVE SESSION  
 PERFORMANCE OF A PUBLIC EMPLOYEE UNDER RCW 

42.30.110(1)(g) - 20 Minutes 
 
NEXT MEETING DATE  
 October 23, 2025 City Council Regular Meeting 

 
ADJOURNMENT  
   

Projected Future Agenda Items 
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Des  Moines is a waterfront community
committed to maintaining a safe, sustainable
environment, while ensuring a high quality of

life for all to live, work and play.

VISION

VALUES

To be the premier waterfront
destination in the Pacific Northwest.

Core Values of the City of Des Moines are:
Safety
Sustainability
Integrity
Transparency
Innovation
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: 2025/2026 Mid-Biennium Budget 
Review  

ATTACHMENTS: 
1. 

FOR AGENDA OF:   October 9, 2025 

DEPT. OF ORIGIN:    Finance 

DATE SUBMITTED:  October 1, 2025 

CLEARANCES: 
[   ]  City Clerk ____  
[   ]  Community Development ____ 
[   ]  Courts ____ 
[   ]  Director of Marina Redevelopment ____ 
[   ]  Emergency Management ____ 
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[   ]  Police ____
[   ]  Parks, Recreation & Senior Services   ____
[   ]  Public Works ____

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ____________ 

Purpose  
To inform Council of the 2025/2026 mid-biennium review schedule and process. 

/s/TG

City Manager Report Item #2
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Background 

The State of Washington permits local governments to budget on either an annual basis (every year) 
or biennial basis (every two years). On March 28, 2024, the City Council unanimously approved a 
switch from annual budgeting to biennial budgeting.  

The advantages of biennial budgeting are: 

• Efficiency and Reduced Administrative Burden
o Because staff aren’t preparing a full budget every year, they can dedicate more

time to monitoring performance, evaluating service delivery, and reporting
outcomes.

• Longer-Term Planning and Stability
o A two-year horizon encourages looking beyond short-term fixes and supports

alignment with strategic plans, capital projects, and policy initiatives.
• Reduced politicization of the Budget

o Full budget years do not occur during election years
• Flexibility with a Mid-Biennium Review

o Washington State law (RCW 35A.34) requires a mid-biennium review. This
ensures the council can make necessary adjustments for revenue changes,
economic shifts, or new priorities, while still keeping the efficiency of a two-year
framework.

Discussion 

A key question raised during the biennial budgeting discussion was: “What happens during the off 
year?” The following schedule outlines important dates of the mid-biennium review.  

Major Steps in Process City Manager/ Management Team Citizen's Advisory Board City Council
Call for mid-biennium review and adjustments July 7, 2025
Mid-biennium adjustment requests due to Finance August 7, 2025
Determine/Discuss Budget Assumptions/Economic Trends August-2025
Budget meetings with departments August 7, 2025 thru September 10, 2025
Finance/City Manager review Capital Improvements Plan (CIP) October 10, 2025
Finance/City Manager review budget adjustments October 17, 2025
Update of Five-Year Forecast September 11, 2025 thru October 21, 2025
Property Tax - First Public Hearing October 23, 2025
Budget presentation to Citizen's Advisory Board October 29, 2025
CIP Presented to Council - Committee of the Whole November 6, 2025
Recommended 2025/2026 Budget Adjustment available to Council and 
Public November 7, 2025
Property Tax - Second Public Hearing November 13, 2025
CIP - First Reading November 13, 2025
2025-2026 Budget Adjustments: First Public Hearing November 13, 2025
CIP - Second Reading December 11, 2025
2025-2026 Budget Adjustments: Second Public Hearing December 11, 2025

Mid-Biennium Review
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Biennial Budgeting

 Municipal Biennial Budget Act of 1985
 Annual (one year at a time)
 Biennial Budgeting (every two years)

 The City Council: 
 Approved a change to biennial budgeting on March 28, 2024
 Adopted the City’s first biennial budget on December 12, 2024

 In Washington State, cities and counties that adopt biennial budgets must 
are required to complete a mid-biennium review.
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Key Dates – July – September 

City Manager and Management Team:

 Call for budget review and adjustments
 Discuss budget assumptions/economic Trends
 Hold budget meetings with departments
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Key Dates – October

October Timeline
Oct 10 – Finance/City Manager review CIP
Oct 17 – Finance/City Manager review budget 

adjustments
Oct 21 – complete Five-Year Forecast
Oct 23 – Property Tax – First Public Hearing
Oct 29 – Community Advisory Board presentation
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Key Dates – November

November Timeline
Nov 6 – CIP presented to Committee of the Whole
Nov 7 – Recommended 2025/2026 Budget 

Adjustments available to Council and 
Public

Nov 13 – Property Tax – Second Public Hearing
– CIP First Reading
– 2025/2026 Budget Adjustments – First 
Public Hearing
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Key Dates – December

December Timeline
Dec 11  – CIP Second Reading

– 2025/2026 Budget Adjustments – Second 
Public Hearing
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21630 11TH AVENUE SOUTH, SUITE A DES MOINES,  WA 98198WWW.DESMOINESWA.GOV 206-878-4595

QUESTIONS?
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Consent Agenda Item #1
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT:  Hemstad Consulting Contract  

ATTACHMENTS: 
1. Consulting Contract

FOR AGENDA OF:   October 9, 2025 

DEPT. OF ORIGIN: Administration  

DATE SUBMITTED:  October 1, 2025 

CLEARANCES: 
[   ]  City Clerk ____  
[   ]  Community Development ____ 
[   ]  Courts ____ 
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[   ]  Police ____
[   ]  Parks, Recreation & Senior Services   ____
[   ]  Public Works ____

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ____________ 

Purpose and Recommendation 
The purpose of this agenda item is to seek City Council approval of a Contract with Hemstad Consulting 
for the purpose of legislative advocacy and intergovernmental relations on behalf of the City. The 
following motion will appear on the consent calendar: 

Suggested Motion 

Motion: “I move to approve the Agreement with Hemstad Consulting in an amount not to exceed 
$93,500, and authorize the City Manager to sign the Agreement substantially in the form as submitted.” 

Background 
On an annual basis, the City Council establishes legislative priorities for support or opposition by the 
City for specific legislative and regulatory proposals forthcoming in the State or Federal legislatures. 
Over the last several years, in an effort to facilitate successful outcomes for these legislative priorities, 
the City has contracted with Hemstad Consulting to advocate and lobby on the City’s behalf.    

/s/TG

Consent Agenda Item #2
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Discussion 
The proposed Agreement will extend the current arrangement with Hemstad Consulting through 
December of 2026 under the same terms as previously existed.  
 
Alternatives 
Do not extend the Contract or extend it on a more limited basis. This is not recommended given the 
success that the City has seen since Hemstad Consulting has been engaged to advocate on the City’s 
behalf.  
 
Financial Impact 
Funds for this Agreement have been included in the City budget for 2026.  
 
Recommendation 
Administration recommends approval of the motion.  
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 CONSULTANT SERVICES CONTRACT 2 
(Various) 

CONSULTANT SERVICES CONTRACT 
between the City of Des Moines and 

Hemstad Consulting 

THIS CONTRACT is made between the City of Des Moines, a Washington municipal 
corporation (hereinafter the "City"), and Hemstad Consulting organized under the laws of 
the State of Washington, located and doing business at 130 Sherman St. NW, Olympia, 
Washington, 98502 (hereinafter the "Consultant"). 

I. DESCRIPTION OF WORK.

Consultant shall perform the following services for the City in accordance with the 
following described plans and/or specifications: 

Intergovernmental relations on behalf of the City of Des Moines. This will mostly be State 
Legislative relations as detailed in the annual Council-approved Legislative Agenda. 

Consultant will also assist with Congressional appropriations/earmarks and some regional 
outreach projects as agreed and any other projects as mutually agreed. 

Consultant further represents that the services furnished under this Contract will be 
performed in accordance with generally accepted professional practices within the Puget 
Sound region in effect at the time those services are performed. 

II. TIME OF COMPLETION.  The parties agree that work will begin on the tasks
described in Section I above immediately upon the effective date of this Contract.  Upon 
the effective date of this Contract, Consultant shall complete the work described in Section 
I.  

III. COMPENSATION and DURATION

A. The City shall pay the Consultant a flat rate of $6,000 per month for the term
of this Contract plus expenses. Duration is October 1, 2025 through December
31, 2026, fifteen (15) months total. Expenses are capped at no more than
$3,500 for this period. Consultant will not charge travel/parking/minor
expenses around the Legislative buildings. Mileage for other Des Moines’
meetings will be billed at current IRS standard mileage rates, any other
expenses will be billed at actual cost with no mark-up. Expenses beyond
mileage need to be approved by the City in advance. The total amount of this
contract shall not exceed $93,500 for the services and expenses described in
this Contract unless this Agreement is amended.  This is the maximum amount
to be paid under this Contract for the work described in Section I above and
shall not be exceeded without the prior written authorization of the City in the
form of a negotiated and executed amendment to this Contract.  The
Consultant agrees that the amount budgeted for as set forth in Section I for

Attachment #1
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 CONSULTANT SERVICES CONTRACT 3 
(Various) 
 

its services contracted for herein shall remain locked at the negotiated rate(s) 
for a period of fifteen (15) months from the effective date of this Contract.  
The contract can be extended on mutual written approval.  

 
B. The Consultant shall submit monthly payment invoices to the City for work 

performed, and a final bill upon completion of all services described in this 
Contract.  The City shall provide payment within thirty (30) days of receipt of 
an invoice.  If the City objects to all or any portion of an invoice, it shall notify 
the Consultant and reserves the option to only pay that portion of the invoice 
not in dispute.  In that event, the parties will immediately make every effort 
to settle the disputed portion. 

 
 IV. INDEPENDENT CONTRACTOR.  The parties intend that an Independent 
Contractor-Employer Relationship will be created by this Contract and that the Consultant 
has the ability to control and direct the performance and details of its work; however, the 
City shall have authority to ensure that the terms of the Contract are performed in the 
appropriate manner. 
 
 V. CHANGES.  The City may issue a written change order for any change in the 
Contract work during the performance of this Contract.  If the Consultant determines, for 
any reason, that a change order is necessary, Consultant must submit a written change 
order request to the person listed in the notice provision section of this Contract, section 
XVI(C), within fourteen (14) calendar days of the date Consultant knew or should have 
known of the facts and events giving rise to the requested change.  If the City determines 
that the change increases or decreases the Consultant’s costs or time for performance, the 
City will make an equitable adjustment.  The City will attempt, in good faith, to reach 
agreement with the Consultant on all equitable adjustments.  However, if the parties are 
unable to agree, the City will determine the equitable adjustment as it deems appropriate.  
The Consultant shall proceed with the change order work upon receiving either a written 
change order from the City or an oral order from the City before actually receiving the 
written change order.  If the Consultant fails to require a change order within the time 
specified in this paragraph, the Consultant waives its right to make any claim or submit 
subsequent change order requests for that portion of the contract work.  If the Consultant 
disagrees with the equitable adjustment, the Consultant must complete the change order 
work; however, the Consultant may elect to protest the adjustment as provided in 
subsections A through E of Section VI, Claims, below. 
 
 The Consultant accepts all requirements of a change order by:  (1) endorsing it, (2) 
writing a separate acceptance, or (3) not protesting in the way this section provides.  A 
change order that is accepted by Consultant as provided in this section shall constitute full 
payment and final settlement of all claims for contract time and for direct, indirect and 
consequential costs, including costs of delays related to any work, either covered or affected 
by the change. 
 

VI. CLAIMS.  If the Consultant disagrees with anything required by a change 
order, another written order, or an oral order from the City, including any direction, 
instruction, interpretation, or determination by the City, the Consultant may file a claim as 
provided in this section.  The Consultant shall give written notice to the City of all claims 
within fourteen (14) calendar days of the occurrence of the events giving rise to the claims, 
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 CONSULTANT SERVICES CONTRACT 4 
(Various) 
 

or within fourteen (14) calendar days of the date the Consultant knew or should have known 
of the facts or events giving rise to the claim, whichever occurs first.  Any claim for damages, 
additional payment for any reason, or extension of time, whether under this Contract or 
otherwise, shall be conclusively deemed to have been waived by the Consultant unless a 
timely written claim is made in strict accordance with the applicable provisions of this 
Contract.  

 
At a minimum, a Consultant’s written claim shall include the information set forth in 

subsections A, items 1 through 5 below. 
 

FAILURE TO PROVIDE A COMPLETE, WRITTEN NOTIFICATION OF 
CLAIM WITHIN THE TIME ALLOWED SHALL BE AN ABSOLUTE WAIVER 
OF ANY CLAIMS ARISING IN ANY WAY FROM THE FACTS OR EVENTS 
SURROUNDING THAT CLAIM OR CAUSED BY THAT DELAY. 
 
A. Notice of Claim.  Provide a signed written notice of claim that provides the 

following information: 
1. The date of the Consultant’s claim; 
2. The nature and circumstances that caused the claim; 
3. The provisions in this Contract that support the claim; 
4. The estimated dollar cost, if any, of the claimed work and 

how that estimate was determined; and 
5. An analysis of the progress schedule showing the schedule 

change or disruption if the Consultant is asserting a 
schedule change or disruption. 

 
B. Records.  The Consultant shall keep complete records of extra costs and time 

incurred as a result of the asserted events giving rise to the claim.  The City 
shall have access to any of the Consultant’s records needed for evaluating the 
protest. 

 
The City will evaluate all claims, provided the procedures in this section are followed.  
If the City determines that a claim is valid, the City will adjust payment for work or 
time by an equitable adjustment.  No adjustment will be made for an invalid protest. 

 
C. Consultant’s Duty to Complete Protested Work.  In spite of any claim, the 

Contractor shall proceed promptly to provide the goods, materials and services 
required by the City under this Contract. 

 
D. Failure to Protest Constitutes Waiver.  By not protesting as this section 

provides, the Consultant also waives any additional entitlement and accepts 
from the City any written or oral order (including directions, instructions, 
interpretations, and determination). 

 
E. Failure to Follow Procedures Constitutes Waiver.  By failing to follow the 

procedures of this section, the Consultant completely waives any claims for 
protested work and accepts from the City any written or oral order (including 
directions, instructions, interpretations, and determination). 
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 CONSULTANT SERVICES CONTRACT 5 
(Various) 
 

 
VII. LIMITATION OF ACTIONS.  CONSULTANT MUST, IN ANY EVENT, FILE ANY 

LAWSUIT ARISING FROM OR CONNECTED WITH THIS CONTRACT WITHIN 120 CALENDAR 
DAYS FROM THE DATE THE CONTRACT WORK IS COMPLETE OR CONSULTANT’S ABILITY 
TO FILE THAT CLAIM OR SUIT SHALL BE FOREVER BARRED.  THIS SECTION FURTHER 
LIMITS ANY APPLICABLE STATUTORY LIMITATIONS PERIOD. 
 
 VIII. TERMINATION.  Either party may terminate this Contract, with or without 
cause, upon providing the other party thirty (30) days written notice at its address set forth 
on the signature block of this Contract.  After termination, the City may take possession of 
all records and data within the Consultant’s possession pertaining to this project, which may 
be used by the City without restriction.  If the City’s use of Consultant’s records or data is 
not related to this project, it shall be without liability or legal exposure to the Consultant. 
 
 IX. DISCRIMINATION.  In the hiring of employees for the performance of work 
under this Contract or any subcontract, the Consultant, its subcontractors, or any person 
acting on behalf of the Consultant or subcontractor shall not, by reason of race, religion, 
color, sex, age, sexual orientation, national origin, or the presence of any sensory, mental, 
or physical disability, discriminate against any person who is qualified and available to 
perform the work to which the employment relates.   
 
 X. INDEMNIFICATION.  Consultant shall defend, indemnify and hold the City, 
its officers, officials, employees and volunteers harmless from any and all claims, injuries, 
damages, losses or suits including attorney fees, arising out of or resulting from the acts, 
errors or omissions of the Consultant in performance of this Agreement, except for injuries 
and damages caused by the sole negligence of the City. 
 
 The City's inspection or acceptance of any of Consultant's work when completed shall 
not be grounds to avoid any of these covenants of indemnification. 
 

Should a court of competent jurisdiction determine that this Contract is subject to 
RCW 4.24.115, then, in the event of liability for damages arising out of bodily injury to 
persons or damages to property caused by or resulting from the concurrent negligence of 
the Consultant and the City, its officers, officials, employees, and volunteers, the 
Consultant's liability, including the duty and cost to defend, hereunder shall be only to the 
extent of the Consultant's negligence. 
 
 IT IS FURTHER SPECIFICALLY AND EXPRESSLY UNDERSTOOD THAT THE 
INDEMNIFICATION PROVIDED HEREIN CONSTITUTES THE CONSULTANT'S WAIVER OF 
IMMUNITY UNDER INDUSTRIAL INSURANCE, TITLE 51 RCW, SOLELY FOR THE PURPOSES 
OF THIS INDEMNIFICATION.  THE PARTIES FURTHER ACKNOWLEDGE THAT THEY HAVE 
MUTUALLY NEGOTIATED THIS WAIVER. 
 
 The provisions of this section shall survive the expiration or termination of this 
Contract. 
 
 XI. INSURANCE. The Consultant shall procure and maintain for the duration 
of the Contract, insurance against claims for injuries to persons or damage to property 
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 CONSULTANT SERVICES CONTRACT 6 
(Various) 
 

which may arise from or in connection with the performance of the work hereunder by the 
Consultant, its agents, representatives, or employees. 
 
 XII. EXCHANGE OF INFORMATION.  The City will provide its best efforts to 
provide reasonable accuracy of any information supplied by it to Consultant for the purpose 
of completion of the work under this Contract. 
 
 XIII. OWNERSHIP AND USE OF RECORDS AND DOCUMENTS.  Original 
documents, drawings, designs, reports, or any other records developed or created under 
this Contract shall belong to and become the property of the City.  All records submitted by 
the City to the Consultant will be safeguarded by the Consultant.  Consultant shall make 
such data, documents, and files available to the City upon the City’s request.  The City’s 
use or reuse of any of the documents, data and files created by Consultant for this project 
by anyone other than Consultant on any other project shall be without liability or legal 
exposure to Consultant.  
 
 XIV. CITY'S RIGHT OF INSPECTION.  Even though Consultant is an independent 
contractor with the authority to control and direct the performance and details of the work 
authorized under this Contract, the work must meet the approval of the City and shall be 
subject to the City's general right of inspection to secure satisfactory completion.  
 
 XV. WORK PERFORMED AT CONSULTANT'S RISK.  Consultant shall take all 
necessary precautions and shall be responsible for the safety of its employees, agents, and 
subcontractors in the performance of the contract work and shall utilize all protection 
necessary for that purpose.  All work shall be done at Consultant's own risk, and Consultant 
shall be responsible for any loss of or damage to materials, tools, or other articles used or 
held for use in connection with the work. 
 
 XVI. MISCELLANEOUS PROVISIONS. 
 

A. Non-Waiver of Breach.  The failure of the City to insist upon strict performance 
of any of the covenants and agreements contained in this Contract, or to exercise any option 
conferred by this Contract in one or more instances shall not be construed to be a waiver 
or relinquishment of those covenants, agreements or options, and the same shall be and 
remain in full force and effect. 

 
B. Resolution of Disputes and Governing Law.   

 
1. Alternative Dispute Resolution.  If a dispute arises from or relates to this 

Contract or the breach thereof and if the dispute cannot be resolved through direct 
discussions, the parties agree to endeavor first to settle the dispute in an amicable manner 
by mediation administered by a mediator under JAMS Alternative Dispute Resolution service 
rules or policies before resorting to arbitration.  The mediator may be selected by agreement 
of the parties or through JAMS.  Following mediation, or upon written agreement of the 
parties to waive mediation, any unresolved controversy or claim arising from or relating to 
this Contract or breach thereof shall be settled through arbitration which shall be conducted 
under JAMS rules or policies.  The arbitrator may be selected by agreement of the parties 
or through JAMS.  All fees and expenses for mediation or arbitration shall be borne by the 
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 CONSULTANT SERVICES CONTRACT 7 
(Various) 
 

parties equally.  However, each party shall bear the expense of its own counsel, experts, 
witnesses, and preparation and presentation of evidence. 

 
2. Applicable Law and Jurisdiction. This Contract shall be governed by the 

laws of the State of Washington.  Although the agreed to and designated primary dispute 
resolution method as set forth above, in the event any claim, dispute or action arising from 
or relating to this Contract cannot be submitted to arbitration, then it shall be commenced 
exclusively in the King County Superior Court or the United States District Court, Western 
District of Washington as appropriate.  In any claim or lawsuit for damages arising from the 
parties' performance of this Agreement, each party shall pay all its legal costs and attorney's 
fees incurred in defending or bringing such claim or lawsuit, in addition to any other recovery 
or award provided by law; provided, however, nothing in this paragraph shall be construed 
to limit the City's right to indemnification under Section X of this Contract. 

 
C. Written Notice.  All communications regarding this Contract shall be sent to 

the parties at the addresses listed on the signature page of this Contract, unless notified to 
the contrary.  Any written notice hereunder shall become effective three (3) business days 
after the date of mailing by registered or certified mail, and shall be deemed sufficiently 
given if sent to the addressee at the address stated in this Contract or such other address 
as may be hereafter specified in writing. 

 
D. Assignment.  Any assignment of this Contract by either party without the 

written consent of the non-assigning party shall be void.  If the non-assigning party gives 
its consent to any assignment, the terms of this Contract shall continue in full force and 
effect and no further assignment shall be made without additional written consent. 

 
E. Modification.  No waiver, alteration, or modification of any of the provisions of 

this Contract shall be binding unless in writing and signed by a duly authorized 
representative of the City and Consultant. 

 
F. Entire Contract.  The written provisions and terms of this Contract, together 

with any Exhibits attached hereto, shall supersede all prior verbal statements of any officer 
or other representative of the City, and such statements shall not be effective or be 
construed as entering into or forming a part of or altering in any manner this Contract.  All 
of the above documents are hereby made a part of this Contract.  However, should any 
language in any of the Exhibits to this Contract conflict with any language contained in this 
Contract, the terms of this Contract shall prevail. 
 
 G. Compliance with Laws.  The Consultant agrees to comply with all federal, state, 
and municipal laws, rules, and regulations that are now effective or in the future become 
applicable to Consultant's business, equipment, and personnel engaged in operations 
covered by this Contract or accruing out of the performance of those operations. 
 
 H. Business License.  Contractor shall comply with the provisions of Title 5 
Chapter 5.04 of the Des Moines Municipal Code. 
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 CONSULTANT SERVICES CONTRACT 8 
(Various) 
 

 I. Counterparts.  This Contract may be executed in any number of counterparts, 
each of which shall constitute an original, and all of which will together constitute this one 
Contract. 
 
 J. Records Retention and Audit. During the progress of the Work and for a period 
not less than three (3) years from the date of completion of the Work or for the retention 
period required by law, whichever is greater, records and accounts pertaining to the Work 
and accounting therefore are to be kept available by the Parties for inspection and audit by 
representatives of the Parties and copies of all records, accounts, documents, or other data 
pertaining to the Work shall be furnished upon request. Records and accounts shall be 
maintained in accordance with applicable state law and regulations. 
 
 IN WITNESS, the parties below execute this Contract, which shall become 
effective on the last date entered below. 
 
CONSULTANT: 
 
 
By:       

Anthony R. Hemstad 
 
Its Principal     
  
DATE:       
 

CITY OF DES MOINES: 
 
 
By:       
 (signature) 
Print Name: Katherine Caffrey   
Its  City Manager    
 (Title) 
DATE:       
 
 Approved as to form: 
 
   
 City Attorney 
 
 DATE:  
 

 
NOTICES TO BE SENT TO: 
 
CONSULTANT: 
 
Anthony R. Hemstad 
Hemstad Consulting, LLC 
130 Sherman St. NW, Olympia, 
Washington 98502 
(253) 335-9163 
anthony@hemstad.us 
 

NOTICES TO BE SENT TO: 
 
CITY OF DES MOINES: 
 
Katherine Caffrey 
City of Des Moines 
21630 11th Avenue S., Suite A 
Des Moines, WA 98198 
(206) 870-6554 
kcaffrey@desmoineswa.gov 
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: Discussion on Potential Management 
Agreement and License between City of Des 
Moines and NWS Holdings (Perfect Game) for 
Steven J. Underwood Fields 

ATTACHMENTS: Agreement 

FOR AGENDA OF: October 9, 2025 

DEPT. OF ORIGIN: City Manager's Office 

DATE SUBMITTED: September 30, 2025 

CLEARANCES: 
[X] City Clerk ____
[   ]  Community Development ____
[   ]  Courts ____
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[   ]  Police ____
[   ]  Parks, Recreation & Senior Services   ____
[X] Public Works ____

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ____________ 

Purpose and Recommendation: The purpose of this item is for the City Council to consider a  Management 
Agreement  and License between the City of Des Moines and NWS Holdings, LLC for  Steven J. Underwood 
Park fields.  

Suggested Motion 

Motion: “I move to approve the Management Agreement with NWS Holdings for the management, 
improvement and operation of the Steven J. Underwood baseball fields and authorize the City Manager 
to sign the contract substantially in the form as submitted.”   

/s/TG

Unfinished Business Item #1
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Background 
The Steven J. Underwood (SJU) Sports Complex is owned, operated, and maintained by the City of Des 
Moines. During the COVID-19 pandemic, field use came to a halt, and since that time, rental activity has 
not returned to pre-pandemic levels. At the same time, operational and maintenance costs have continued 
to rise. Current rental and usage fees no longer cover expenses, and the facility is now operating at an 
annual deficit of more than $100,000. 

Des Moines was approached by Perfect Game USA, a national baseball tournament organizer, in July of 
2025 to see if the City would be interested in exploring a long-term lease to operate and maintain  the SJU 
complex. The intent of the lease would be to allow Perfect Game to utilize and maintain the fields as part 
of regional baseball tournament infrastructure.  

The City of Everett recently entered into a lease with Perfect Game under a similar arrangement, and the 
City has reviewed that lease agreement and spoken with City of Everett officials. 

The City Council was briefed about this lease at the September 11, 2025, City Council meeting. After the 
discussion, staff finalized the terms of an agreement with Perfect Game. Based on Council discussion the 
following terms were added: 

• Hours of operation limited to minimize possible disruptions to surrounding area
• Discount for Des Moines residents and groups has increased to 50%
• Sponsorship signage revenue will be shared between Perfect Game and the City. The City will

retain 20% of revenue from signage sales

Additionally, since that meeting, Perfect Game has shown interest in installing artificial turf on the infield 
turf, which would involve a significant financial investment by Perfect Game.  

Key Points in Potential Lease: 

• Term of Arrangement: Ten-year lease, with option for one additional ten-year renewal if both
parties agree

• NWS Holdings (Perfect Game) responsible for:
o Manage and operate the fields under agreed standards

o Reimburse City for all utility costs including water, electricity, surface water, and gas

o Pay $1,100/ month for janitorial costs related to the SJU bathrooms

o Offer programs, tournaments, rentals, and summer youth camps:

 Discounts: 50% weekday rental discount for Des Moines residents; 50% off
summer camps for Des Moines youth (with waivers for low-income families)

o Develop and implement an annual service plan and maintenance plan

o Maintain most field equipment, fixtures, above ground irrigation and grounds at its cost

o Carry required insurance (general liability $2M, property, workers comp, auto as needed)

o Allow for City use of fields with timely coordination ahead of time
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o Use best efforts to limit the hours of use to 10 PM on Sunday- Thursday and 11 PM on
Friday-Saturday

• City of Des Moines responsible for:

o Retain ownership of the property

o Maintain ballfield lighting, playground, parking lot, restroom/concession roofs, and
underground irrigation system

o Approve service plans, fees, and improvements

o Retain rights to inspect and access the property

o Approve marketing, signage, and sponsorships

The proposed agreement also includes initial capital improvement of soil improvements and grass 
restoration and installation of artificial turf for the infields. Perfect Game will pay for all design, 
construction and permitting costs associated with any capital improvements, and the improvements 
become City property upon completion.  

In the past, the City has organized recreational t-ball for young kids. The City will continue to offer this 
program and utilize the baseball field at the Field House. Perfect Game primarily focuses on “select” 
sports so we do not believe this will cause a conflict for either party.  

Perfect Game has indicated they anticipate hosting numerous tournaments and recreational programs at 
the fields, which will bring in a significant number of visitors to the community.  

In the spring and summer, the goal is to host about 25 tournament events between March and July. In the 
fall, the target is to host 8 to 12 tournament events between September and November. During a 
tournament weekend, the complex is expected to host 18 total teams per day, with an average of 12 players 
per team, totaling about 216 players. With an average of 2.5 spectators per player, that equates to 
approximately 540 spectators per weekend. 

Perfect Game currently runs recreational programs nationally, and while none are currently offered in this 
region, the goal is to establish them locally. These programs would register recreational players ages 9–
14, form league teams, and schedule weeknight games. 

Perfect Game has indicated that they expect to draw teams primarily from the greater metro area, so a 
significant increase in hotel usage is not anticipated. However, the influx of weekend tournament visitors 
may have a positive impact on local businesses and restaurants. 

Alternatives 
The City could choose to continue operating and maintaining the SJU Complex directly. However, with 
recent reductions in parks staff, the facilities would likely remain underutilized, while all maintenance 
costs would continue to be borne by the City. 
Financial Impact 
If a favorable lease agreement could be negotiated, then the city would forgo the majority of operational 
maintenance costs as well as receiving a small fee for the facilities. Estimated maintenance and operational 
savings through a lease agreement would be estimated at approximately $100,000 per year.  
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DRAFT Management Agreement and License 

This Agreement is dated as of ________________, 2025, and is between the CITY OF DES MOINES, a 
Washington municipal corporation (the "City"), and NWS HOLDINGS, LLC, a Washington limited 
liability company ("NWS"). 

RECITALS 

A. The City owns and operates a number of parks and recreational programs as part of its
parks and recreation services.

B. The City and NWS desire to enter into this Agreement to provide for the
management, improvement, and operation of the ballfield complex, Fields 1-3 at
Steven J. Underwood Park.

AGREEMENT 

For good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 

BASIC PROVISIONS 

Manager/ 
Licensee 

NWS Holdings, LLC. 

P.O. Box 706 

Puyallup, WA 98371 

Contact Name: Lee Larson 

Contact Email: llarson@perfectgame.org 

Term Beginning Date: October 1, 2025 

End Date: September 31, 2035 

Extension Terms are as set 
forth in Exhibit D. 

Ballfield 
Property 

Steven J. Underwood Ballfield Complex, Fields 1-3 (“SJU Park”) 

A depiction of the Ballfield Property is attached as Exhibit A, together 
with a legal description of the real property of which the Ballfield 
Property is a part. 

Attachment #1
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City Notice 
Address 

 

 
 
 
 
 
 
 
 
 
 
Monthly Fee 

 

 
 
 
 
City-Provided 
Services to 
Ballfield 
Property 

City will provide electricity, water, and gas for the Ballfield Property  
which will be paid by NWS for the actual cost. This payment is in 
addition to the monthly fee. The City will provide janitorial services to 
the restrooms, NWS will pay the City an additional fee of $1,100 per 
month for the restroom janitorial services.  

 
 
 
 
Exhibits 

Exhibit A: Legal Description/ Depiction of Ballfield Property 
Exhibit B: Standards for Operation and Management of Ballfield 
Property Exhibit C: NWS Initial Project 
Exhibit D: Extension Term 
Exhibit E: City Owned Inventory List 

 
All exhibits and attachments to exhibits are incorporated into this 
Agreement. 

 
GENERAL PROVISIONS 

1. BALLFIELD PROPERTY. The City licenses to NWS the Ballfield Property to manage 
and use as set forth in this Agreement and to provide the Services (as defined in Exhibit 
B). NWS has examined the Ballfield Property and is in all respects familiar with the 
Ballfield Property and the improvements at the Ballfield Property. NWS accepts the 

Time Period Monthly Fee 
2025 $0 
2026 $0 
2027 $0 
2028 $0 
2029 $0 
2030 $0 
2031 $0 
2032 $0 
2033 $0 
2034 $0 
2035 $0 

NWS must also pay leasehold excise tax, as applicable. 
NWS shall pay utility costs for the property, including 
electricity, water, gas and surface water.  
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Ballfield Property and its improvements in their "as is" condition. NWS further 
acknowledges and agrees that (a) except as specifically provided in this Agreement, 
the City has made no representations or warranties to NWS with respect to the 
Ballfield Property, (b) any express or implied representations or warranties made  by 
or on behalf of the City prior to the date hereof, unless expressly set forth in this 
Agreement, are hereby revoked and canceled and shall have no force or effect, (c) 
NWS is not relying on any representations or warranties by any person regarding the 
Ballfield Property, and (d) except as may be otherwise specifically provided in this 
Agreement, the City has no obligation to maintain, repair, replace or construct any 
improvements to the Ballfield Property. 

2. USE OF BALLFIELD PROPERTY. During the Agreement Term, NWS will use the 
Ballfield Property in accordance with this Agreement: 

(a) NWS shall be the City's manager and operator of the Ballfield Property and 
provide the Services in accordance with the use, management and operational 
standards set forth in Exhibit B. The City will provide assistance and service 
only to the extent provided in Exhibit B and this Agreement. 

(b) NWS shall construct improvements on the Ballfield Property in accordance 
with Exhibit C.  

NWS shall use the Ballfield Property only for the purposes stated above and in Exhibit 
B and attached hereto. NWS shall not use or permit the use of the Ballfield Property 
for any other purpose or use without the prior written consent of the City, which may 
be withheld at the City's sole discretion. NWS shall abide by the rules and regulations 
consistent with this Agreement governing SJU Park that may be made by the City 
from time to time. NWS shall use reasonable methods to induce customers, field-
users, clients and all persons invited by NWS to observe such rules and regulations. 
NWS shall use best efforts to limit the hours of use to 10PM on Sunday-Thursday 
and 11PM on Friday-Saturday.  

3. MONTHLY FEE AND LEASEHOLD EXCISE TAX. 

(a) Monthly Fee. NWS shall pay the City the monthly fee, utility payment, 
custodial costs and other amount owing as set forth in the Basic Provisions. 
During the term of this Agreement, NWS shall pay the fees and payments stated 
in the Basic Provisions by the tenth (10th) day of each calendar month of the 
Term to: 

Finance Department 
City of Des Moines 
21630 11th Ave S, 
Des Moines, WA 98198 
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or such other place as the City may from time to time designate in writing. If 
any monthly fee or other amount due to the City hereunder is, at any time, ten 
(10) or more days past due, NWS shall pay a late charge equal to ten percent 
(10%) of the past due monthly fee(s). In addition, interest will accrue on the 
past due amount from the date due until paid in full at a per annum rate, which 
is the lesser of the highest interest rate permitted by applicable law or twelve 
percent (12%} per annum. NWS shall make all monthly fee payments without 
deduction or offset unless otherwise specifically allowed by this Agreement. 

(b) Leasehold Excise Tax. NWS shall pay the City, all leasehold excise tax, as 
required by RCW 82.29A or successor statute, in lieu of real property taxes, and 
any taxes levied or assessed in lieu of the foregoing, in whole or in part 
(collectively, “leasehold excise tax”). Leasehold excise tax is calculated by the 
State of Washington using a percentage multiplier of either payment required 
under this Agreement or an imputed fair market value, and as a result, NWS 
shall be responsible for any increases in leasehold excise tax that result from an 
increase in monthly fees for the Ballfield Property or otherwise over the term of 
the Agreement, or for the increases due to an increase in the statutory rate during 
the term of this Agreement. If NWS provides the City with a proof of exemption 
from payment of leasehold excise tax issued by the Washington State 
Department of Revenue, then NWS shall not be required to pay leasehold excise 
tax for the period that such exemption is effective. If the exemption is of limited 
duration, NWS shall be required to obtain documented renewal of such 
exemption and provide such to the City in order to claim continued exemption 
under this Agreement. 

4. TERM. The Term of this Agreement is from the Beginning Date to the End Date as 
set forth in the Basic Provisions, unless terminated earlier as set forth in this Agreement. 
The Term may be extended by agreement of both parties for one additional ten-year 
terms as set forth in Exhibit D attached hereto. 

5. TERMINATION. 

(a) The City may terminate this Agreement after NWS Event(s) of Default in 
circumstances as set forth in Section 15. This right is in addition to any other 
rights at law or in equity. 

(b) The City may terminate this Agreement at any time for public convenience 
during the initial Term or any Extension Term effective upon at least six months 
prior written notice to NWS, with the City paying NWS the Convenience 
Termination Payment (defined below) as set forth in Exhibit C (or Exhibit D, as 
applicable). The Convenience Termination Payment is complete compensation 
to NWS for the City's termination of this Agreement for convenience. 
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(c) NWS may provide final notice of uncured default after City Event(s) of Default 
in accordance with Section 16 below. If after such notice City Event(s) of 
Default are not cured and certain payments made to NWS as required in Section 
16, then the City will be deemed for all purposes to have elected to terminate 
this Agreement for convenience, with the City paying NWS the Convenience 
Termination Payment as set forth in Exhibit C (or Exhibit D, as applicable). The 
Convenience Termination Payment is complete compensation to NWS for any 
and all previous City noncompliance with the Agreement up to the Agreement 
termination date and for the City's termination of the Agreement for 
convenience. 

6. COMPLIANCE WITH LAW. NWS shall not do anything or permit anything to be 
done in or about the Ballfield Property which will in any way violate or conflict with 
any applicable federal, state or local law. This includes without limitation NWS 
compliance with chapter 39.12 RCW (Prevailing Wages) as applicable. Unless 
otherwise provided in this Agreement or agreed in writing by the City, NWS must at 
NWS's sole cost acquire all permits required by law or regulation necessary for NWS 
use of the Ballfield Property. 

7. INSPECTION AND RIGHT-OF-ENTRY. The City and its agents shall have the 
right, but not the duty, to enter upon and inspect the Ballfield Property at any time to 
determine whether NWS is complying with the terms of this Agreement. 

8. MAINTENANCE OF BALLFIELD PROPERTY. 

(a) NWS shall at all times throughout the Term keep the Ballfield Property in good 
order, condition and repair. NWS shall maintain the Ballfield Property in a safe, 
clean, orderly and neat appearance, and shall not permit any offensive odors to emit 
from the Ballfield Property and shall not commit waste nor permit any waste to be 
committed in the Ballfield Property.  NWS shall not use or permit the use of the 
Ballfield Property in any manner that may create a nuisance. NWS shall use care 
to avoid damaging or destroying City property by reason of its operations pursuant 
to this Agreement. Any damage caused by NWS to the City or other property shall 
be promptly repaired or replaced by NWS. 

(b) Except to the extent this Agreement or the current Agreed Service Plan (as 
described in attached Exhibit B) specifically states otherwise, NWS at NWS's sole 
cost is responsible for maintenance of the Ballfield Property. 

i. Except for maintenance attributable (a) to NWS's breach of its 
obligations under this Agreement, (b) to NWS' s acts or omissions or 
those of NWS's employees, agents or contractors, or (c) to 
improvements made by NWS, the City will maintain at the City's cost 
the ballfield lighting (including ballasts, poles and bulb changes), the 
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playground, the parking lot, repair/replacement of the 
restroom/concession roof, and the repair/replacement of underground 
utility/sewer pipes. This does not include irrigation or above-ground 
plumbing, all of which are the responsibility of NWS. NWS is 
responsible for maintenance for all other Ballfield Property real 
property, fixtures and equipment, including: bleachers, foul poles, 
flagpole and message boards, restroom sinks, urinals, toilets, and hand 
dryers, ball returns, dug out covers, and fence caps. 

(c) NWS will develop an annual written comprehensive maintenance plan for the 
annual approval of the City’s Public Works Director or designee. The plan will 
include, but is not limited to, details of the NWS' s delivery of daily, weekly, 
monthly, quarterly, and annual tasks associated with athletic field maintenance 
and cultural and grooming practices. The plan will also include maintenance of 
any surrounding grass or vegetation, physical structures supporting the ballfield 
complex such as restroom and storage areas. The annual plan will also highlight 
any requested and unresolved maintenance or facility replacement needs that 
are the responsibility of the City. 

(d) If NWS's maintenance of the Ballfield Property is not in compliance with this 
Agreement or the approved annual written comprehensive maintenance plan, 
the City shall have the right, but not the duty, to provide written notice to NWS 
in accordance with Section 16 below. However, in the event of non-compliant 
emergency conditions or circumstances requiring immediate attention to 
prevent injury or property damage, the City shall have the right, but not the 
duty, to immediately enter upon the Ballfield Property to remedy the non-
compliant emergency conditions or circumstances requiring immediate 
attention to prevent injury or property damage (and the City may bar use of 
Ballfield Property until such remedy is complete), and NWS shall reimburse 
the City for all costs and expenses incurred by the City in connection with the 
remedy of such conditions or circumstances within thirty (30) days after 
demand. 

9. THE CITY'S ACCESS FOR REPAIRS. The City reserves the right to make repairs, 
alterations, connections or extensions to the Ballfield Property or to the utility lines 
within the Ballfield Property, so long as such repairs, alterations, connections or 
extensions are not inconsistent with this Agreement. Except in cases of emergency 
conditions or circumstances requiring immediate attention to prevent injury or property 
damage (in which case the City has the right, but not the duty, to enter the Ballfield 
Property as necessary for the repair work and may bar use of Ballfield Property until such 
work is complete), the City and NWS will reasonably cooperate to schedule City work 
under this Section at mutually agreeable times. This Section 9 does not create any duty on 
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the part of the City to make repairs. 
10. ALTERATIONS; SIGNS. Except as may be otherwise provided in Exhibit B attached 

hereto, NWS shall not make or permit to be made any alterations, additions, improvements 
or installations in or to the Ballfield Property (including telecommunication facilities), or 
place signs or other displays visible from outside of the Ballfield Property, without first 
obtaining the written consent of the City, which may be withheld in the City's sole 
discretion. Except as may be otherwise provided in Exhibit C attached hereto, prior to any 
alteration of the Ballfield Property, NWS will supply the City with a drawing and any 
necessary specifications relating to its proposed alteration of the Ballfield Property. The 
City's review, comments, and approval shall not create any City liability for any action or 
inaction relating to such review, and NWS shall remain wholly responsible for the safety, 
adequacy, suitability, utility, and constructability of its alteration.  NWS shall be authorized 
to perform alterations only to the extent and under such terms and conditions as the City, 
in its absolute discretion, shall specify. All alterations performed by NWS shall be (a) 
completed in accordance with the plans and specifications approved by the City; (b) 
completed in accordance with all applicable law (including, without limitation, 
Chapter 39.12 RCW); (c) carried out promptly in a good and workmanlike manner; (d) 
completed with all new materials; and (e) free of defects in materials and 
workmanship. 

11. SUBLETTING AND ASSIGNMENT. This Agreement and the license hereunder are 
personal to NWS and may not be transferred, assigned, sublet, conveyed, pledged, 
inherited, encumbered, or hypothecated. Except as may be specifically allowed under 
Exhibit B, NWS shall not sublet the whole or any part of the Ballfield Property, nor 
assign this Agreement, or any part thereof, without the prior written consent of the 
City, which consent may be withheld at the City's sole discretion. This Agreement is 
not assignable by operation of law. 

12. CITY-PROVIDED SERVICES, UTILITIES AND OTHER CHARGES. 

(a) City-Provided Services. The City shall provide the Ballfield Property with 
services, if any, as described in the Basic Provisions of this Agreement. NWS 
shall pay the City for utility services as set forth in the Basic Provisions. With 
respect to a City failure to provide water, sewer, electricity and/or gas service 
as required under this Agreement to the Ballfield Property, if such failure 
continues for a period of more than seven days after NWS has delivered to the 
City written notice thereof, then NWS is not obligated to pay utility payments 
until the failure is cured, with monthly fees and utility payments for portions of 
a month prorated daily. 

(b) Utilities and Other Charges. With respect to services other than those described 
as City-provided in the Basic Provisions of this Agreement, NWS shall be 
responsible for, and pay prior to delinquency, all charges for utilities or services 
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used or consumed on or supplied to the Ballfield Property. NWS shall pay when 
due all license fees, excise taxes, business and occupation taxes and any other fees 
and taxes pertaining to the business conducted on the Ballfield Property and all 
personal property taxes levied with respect to all NWS's personal property 
located at the Ballfield Property. 

13. SURRENDER OF BALLFIELD PROPERTY/REMOVAL OF PERSONAL 
PROPERTY. NWS shall, at the expiration or earlier termination of this Agreement, 
surrender and deliver the Ballfield Property to the City (i) in as good or better condition as 
when received by NWS from the City or as later improved, reasonable use and wear 
excepted, and (ii) free from any occupancy by any person. Upon the expiration or earlier 
termination of this Agreement, NWS may remove its personal property and equipment if 
(i) such items are readily moveable and are not attached to the Ballfield Property; (ii) such 
removal is completed prior to the expiration or earlier termination of this Agreement; and 
(iii) NWS immediately repairs all damage caused by or resulting from such removal. The 
NWS project(s) (as described in Exhibit C or Exhibit D, as applicable) shall become the 
property of the City and shall remain upon and be surrendered with the Ballfield Property, 
in good condition, reasonable use and wear excepted. Alterations other than such NWS 
projects shall become the property of the City and shall remain upon and be surrendered 
with the Ballfield Property unless the City requires their removal.  If removal is required, 
NWS shall, at its sole cost and expense, remove all (or such portion as the City shall 
designate) of alterations of the Ballfield Property by NWS, repair any damages resulting 
from such removal and return the Ballfield Property to the same condition as existed prior 
to such alterations of the Ballfield Property by NWS. 

14. FORCE MAJEURE. Whenever a Party has an obligation under this Agreement (other 
than with respect to the payment of money to a Party or to bankruptcy/insolvency), 
non-performance of the obligation by such Party shall be excused for, and the period 
of time for the performance of the obligation shall be extended by, the number of days 
that the performance is actually delayed due to (a) general strikes, (b) acts of God, (c) 
war, (d) terrorist acts, (e) civil disturbances, (f) floods, (g) earthquakes, (h) fires, (i) 
pandemics, (j) the failure of any governmental entity to approve and issue any business, 
occupancy, or special-use permit when the Party has submitted a complete application 
for such permit and such Party is legally entitled to approval and issuance based on the 
complete application, (k) failures or disruptions by non-Party utility providers such 
electric, gas, and internet providers, or (i) other causes beyond the reasonable control 
of the performing Party, and, with respect to NWS' performance, any delays incurred 
by NWS as a result of the nonperformance or delay by the City of any of its obligations 
hereunder, and, with respect to the City's performance, any delays incurred by the City 
as a result of the nonperformance or delay by NWS of any of its obligations hereunder 
("Force Majeure"). Any Party claiming a right to a Force Majeure extension shall notify 
the other Party in writing immediately of the claimed right to an extension and the 
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specific claimed basis for the extension. Any extension of time under this Section 14 
is in addition to the cure periods provided under Sections 15 and 16 below or elsewhere 
in this Agreement. In the event of Force Majeure occurring after the completion of the 
NWS Initial Project that is beyond the reasonable control of NWS and that causes NWS 
to be completely unable to operate its business on the Ballfield Property, then, effective 
on written notice thereof from NWS to the City, NWS is not obligated to pay monthly 
fees or utility payments until such Force Majeure no longer causes NWS to be 
completely unable to operate its business on the Ballfield Property, with monthly fees 
and utility payments for portions of a month prorated daily. 

15. NWS EVENT OF DEFAULT. Each of the following occurrences is an "NWS Event of 
Default": 

(a) Payment Default. It is an NWS Event of Default for NWS to fail to pay to the 
City the monthly fee or utility payments or any other amount due under this 
Agreement if such failure continues for a period of more than ten (10) days 
after the City has delivered to NWS written notice thereof. If the total 
outstanding amount including interest of NWS Event(s) of Default under this 
subsection (a) exceeds $5,000, then the City may elect one or more of the 
following options: 

i. The City may turn off water, sewer, electricity and/or gas service to 
the Ballfield Property until overdue amounts are paid in full. 

ii. The City may seek judgment from a court of competent jurisdiction for 
the overdue amounts. 

iii. The City may deliver a notice of termination as set forth below in this 
Section 15. 

(b) Failure to Complete NWS Project(s). It is an NWS Event of Default for NWS to 
fail to complete the required NWS Initial in accordance with the attached Exhibit 
C and Exhibit D, in which case this Section 15 does not apply and remedies for 
such NWS Event(s)  of Default  are as set forth in Exhibit C and Exhibit D. 

(c) Abandonment. It is an NWS Event of Default for NWS to abandon or vacate 
the Ballfield Property or any substantial portion of the Ballfield Property 
combined with the non-payment of monthly fee. If such abandonment with 
monthly fee non-payment occurs more than three consecutive months, then the 
City may issue a notice of termination as set forth below in this Section 15. 

(d) Other Defaults. Except as otherwise provided in this Section or elsewhere in 
this Agreement, it is an NWS Event of Default for NWS to fail to perform, 
comply with, or observe any other agreement or obligation of NWS under this 
Agreement (including without limitation failure to maintain or repair the 
Ballfield Property as required under this Agreement or failure to provide 
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the Services as set forth in the attached Exhibit B) if such failure continues 
for a period of more than thirty days after City has delivered to NWS written 
notice thereof or such shorter or longer period expressly provided elsewhere in 
this Agreement (provided, if the nature of NWS's failure is such that more time 
is reasonably required in order to cure, an NWS Event of Default shall not be 
deemed to have occurred and such failure may be cured if NWS commences to 
cure such failure within such period and thereafter reasonably, continuously, 
and diligently pursues the cure to completion). If NWS does not so proceed to 
cure the NWS Event(s) of Default under this subsection (d), then the City may 
undertake one or more of the following remedies: 

i. The City may enter upon the Ballfield Property and/or take other 
action(s) as reasonably necessary to remedy the NWS Event(s) of 
Default (and the City may bar use of Ballfield Property until such 
remedy is complete), and NWS shall reimburse the City for all costs and 
expenses incurred by the City in connection with the remedy, plus a 20% 
administration fee thereon, within thirty (30) days after demand. 

ii. The City may seek specific performance for the NWS Event(s) of 
Default from a court of competent jurisdiction. 

iii. The City may turn off water, sewer, electricity and/or gas service to the 
Ballfield Property until the NWS Event(s) of Default are cured. 

iv. The City may issue a notice of termination as set forth below in this 
Section 15. 

(e) Insolvency. The filing of a petition by or against NWS is an NWS Event of 
Default if such filing (i) is in any bankruptcy or other insolvency proceeding; 
(ii) seeks any relief under any state or federal debtor relief law; (iii) is for the 
appointment of a liquidator or receiver for all or substantially all of NWS's 
property or for NWS's interest in this Agreement; or (iv) is any assignment for 
the benefit of creditors proceeding; however, if such a petition is filed against 
NWS, then such NWS Event of Default will be deemed cured if NWS has the 
proceedings initiated by such petition dismissed within ninety (90) days after 
its filing. If the proceedings are not so dismissed, then the City may issue a 
notice of termination as set forth below in this Section 15. 

The City may deliver to NWS a written notice of termination in the circumstances as set 
forth above in this Section 15. Within thirty (30) days after such delivery (or such longer 
time as the City in its sole discretion may provide), NWS must (1) cure the NWS Event(s) 
of Default; (2) pay all amounts due and owing to the City under this Agreement, so that 
NWS is fully current under the Agreement; and (3) pay to the City a $2500 reinstatement 
fee. If such cure and payments do not so occur, then this Agreement terminates upon the 
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expiry of the thirty (30) days (except for provisions necessary for the City to exercise its 
remedies hereunder) and NWS must immediately surrender and deliver the Ballfield 
Property to the City in accordance with Section 13 above. 

16. CITY EVENT OF DEFA ULT. 

Except as otherwise provided in this Section or elsewhere in this Agreement, it is a 
"City Event of Default" for the City to fail to perform, comply with, or observe any 
agreement or obligation of the City under this Agreement (including without 
limitation failure to maintain or repair the Ballfield Property as required under 
this Agreement) when such failure continues for a period of more than thirty (30) days 
after NWS has delivered to the City written notice thereof or such shorter or longer 
period expressly provided elsewhere in this Agreement (provided, if the nature of the 
City's failure is such that more time is reasonably required in order to cure, a City Event 
of Default shall not be deemed to have occurred and such failure may be cured if the 
City commences to cure such failure within such period and thereafter reasonably, 
continuously and diligently pursues the cure to completion). If the City does not so 
proceed to cure the City Event of Default, then NWS may undertake one or more of 
the following: 

(a) With respect to maintenance and repair of the Ballfield Property, NWS may 
take such actions as reasonably necessary to remedy the City Event(s) of 
Default, and NWS may recover from the City all costs and expenses incurred 
by NWS in connection with the remedy, plus an 20% administration fee 
thereon, by deduction of such amounts from monthly fees and utility payments 
otherwise due and/or by demand for payment, which the City will pay within 
thirty (30) days after demand . 

(b) NWS may seek specific performance from a court of competent jurisdiction. 

(c) In the event that the uncured City Event(s) of Default are material, causing 
NWS to lose a substantial portion of the overall benefit to NWS of this 
Agreement, then NWS may issue a final notice of uncured default as set forth 
below in this Section 16. 

NWS may deliver to the City a written final notice of uncured default in the 
circumstances set forth above in this Section 16. In order for such notice to be effective, a 
copy of the notice must be delivered to the Office of the City Attorney and labelled "Final 
Notice of Uncured Default under SJU Park Ballfield Management Agreement and 
License." NWS may not deliver a final notice of uncured default if at time of delivery 
there exists an uncured NWS Event of Default beyond the applicable cure period. Within 
thirty (30) days after such notice delivery (or such longer time as NWS in its sole 
discretion may provide), the City must (1) cure the City Event(s) of Default and (2) pay to 
NWS a $2500 reinstatement fee. If such cure and payments do not so occur, then the 
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Agreement terminates upon expiry of the thirty (30) days and the  City will be  deemed 
for  all purposes to have elected to not cure the City Event(s) of Default and instead to 
have exercised the City's right to terminate this Agreement for convenience under Section 
S(c) above, with payment to NWS of the Convenience Termination Payment as set forth 
in Section S(c) and Exhibit C (or Exhibit D, as applicable). 

17. INDEMNIFICATION 

(a) Indemnity. NWS shall indemnify, defend and hold harmless the City against 
and from any and all claims, actions, damages, liability, costs and expenses for 
personal injury or property damage, including attorney's fees, arising out of or 
relating to (a) NWS's use of the Ballfield Property or from the conduct of NWS's 
business or from any activity, work, or other things done or permitted by NWS 
in or about the Ballfield Property, (b) any breach or default in the performance 
of any obligation on NWS's part to be performed under the terms of this 
Agreement, 
(c) any act or omission, negligence or NWS misconduct of NWS, or any officer, 
agent, employee, guest, or invitee of NWS, and from all costs, damages, 
attorneys' fees and liabilities incurred in defense of any such claim in any action 
or proceeding brought thereon. NWS, as a material part of the consideration to 
the City, hereby assumes all risk of damage to property or injury to persons in, 
upon or about the Ballfield Property from any cause other than and to the extent 
of the City's gross negligence or willful misconduct. NWS shall give prompt 
notice to the City in case of casualty or accident in the Ballfield Property. This 
Section shall survive the expiration or termination of this Agreement. For the 
purposes of this Agreement, the claims, actions, damages, liability and expenses 
for which NWS must indemnify, defend and hold harmless the City are referred 
to as "Covered Claims." In this Section, the term "City" means the City, and 
its officers, employees, agents, and contractors. 

(b) Concurrent Fault. This Section does not purport to indemnify the City against 
liability for Covered Claims caused by or resulting from the sole gross 
negligence or willful misconduct of the City or from an uncured City Event of 
Default. If Covered Claims are caused by or result from the concurrent 
negligence of (i) the City and (ii) NWS, its agents, servants, employees, 
officers, subcontractors, sublicensees, successors or assigns, then this Section 
will provide the City the maximum indemnification permitted by law. 

(c) Washington Law.  This Section is specifically and expressly intended to constitute 
a waiver of NWS 's immunity under Washington's Industrial Insurance Act, RCW 
Title 51, to the full extent necessary to provide the City with a full and complete 
indemnity from claims made by NWS and its employees, to maximum extent 
allowed by law. THE CITY AND NWS ACKNOWLEDGE THAT THE 
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INDEMNIFICATION PROVISIONS OF THIS SECTION WERE SPECIFICALLY 
NEGOTIATED AND AGREED UPON BY THEM. 

 
(d) Waiver and Release. The City shall not be liable to NWS, or its directors, 

officers, shareholders, agents, employees, invitees, sublicensees, contractors or 
subcontractors, for any loss, injury or damage to NWS or any other person, or 
to its or their property, irrespective of the cause of such injury, damage or loss, 
unless, and then only to the extent, it is caused by or results from the gross 
negligence or willful misconduct of the City or its employees or from an 
uncured City Event of Default. As a material part of the consideration to the 
City for this Agreement, NWS hereby waives and releases all claims against the 
City with respect to all matters for which the City has disclaimed liability 
pursuant to the provisions of this Agreement. 

18. INSURANCE/WAIVER OF SUBROGATION. 

(a) NWS Insurance. NWS shall, throughout the Term, at its own expense, keep and 
maintain in full force and effect each and every one of the following policies, 
each of which shall be endorsed as needed to provide that the insurance afforded 
by these policies is primary and that all insurance carried by the City and the 
City' s self-insurance is strictly excess and secondary and shall not contribute 
with NWS' s liability insurance: 

(i) A policy of commercial general liability insurance, including a 
contractual liability endorsement covering NWS's obligations under 
Section 15 above, insuring against claims of bodily injury and death or 
property damage or loss with a combined single limit at the 
Commencement Date of this Agreement of not less than Two Million 
Dollars ($2,000,000.00) per occurrence and location. NWS shall include 
the City and the City' s officers, elected officials, employees, agents, and 
volunteers as additional insureds. The limit shall be reasonably increased 
during the Term at the City's request. This policy (or a separate policy 
acceptable to the City) must include athletic participant coverage . 

(ii) "Special Form" property insurance (which is commonly called "all risk") 
covering NWS's alterations and any and all furniture, fixtures, 
equipment, inventory, improvements and other property in or about the 
Ballfield Property which is not owned by the City, for the then, entire 
current replacement cost of such property. 

(iii) A policy of worker's compensation insurance if and as required by 
applicable law and employer ' s liability insurance with limits of no less 
than One Million and No/100 Dollars ($1,000,000.00}. The limit shall 
be reasonably increased during the Term at the City's request. 
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(v) In the event NWS acquires company automobiles, a policy of 
comprehensive automobile liability insurance, including loading and 
unloading, and covering owned and hired vehicles with limits of no less 
than One Million Dollars ($1,000,000 .00} per occurrence. The limit 
shall be reasonably increased during the Term at the City's request. 

(b) All insurance policies required under this Section shall be with companies 
having a rating according to Best's Insurance Key Rating Guide for Property - 
Casualties of no less than A- Class VII. Each policy shall provide that it is not 
subject to cancellation, lapse or reduction in coverage except after thirty (30} 
days' written notice to the City. NWS shall deliver to the City, prior to the 
commencement of its occupation of the Ballfield Property and, from time to 
time thereafter, at the City's request, certificates evidencing the existence and 
amounts of all such policies and copies of such insurance policies. There shall 
be no deductible amount applicable with respect to NWS' policy of commercial 
general liability insurance, unless approved in advance by the City in writing. 
Deductibles for NWS' "special form" property insurance shall be commercially 
reasonable and customary. There shall be no self-insured retention with respect 
to the insurance requirements under this Section, unless approved in advance in 
writing by the City in its sole discretion. 

(c) If NWS fails to acquire or maintain any insurance or provide evidence of 
insurance required by this Section, the City may, but shall not be required to, 
obtain such insurance or evidence and the costs associated with obtaining such 
insurance or evidence shall be payable by NWS to the City on demand together 
with a fee for overhead and administrative expenses equal to 10% of such costs. 

(d) Waiver of Subrogation. NWS intends that its property loss risks shall be borne 
by reasonable insurance carriers to the extent above provided, and NWS hereby 
agrees to look solely to, and seek recovery only from, its respective insurance 
carriers in the event of a property loss to the extent that such coverage is agreed 
to be provided hereunder. NWS hereby waives all rights and claims for such 
losses, and waives all rights of subrogation of its respective insurers, provided 
such waiver of subrogation shall not affect the rights to the insured to recover 
thereunder. NWS agrees that its respective insurance policies are now, or shall 
be, endorsed such that the waiver of subrogation shall not affect the right of the 
insured to recover thereunder, so long as no material additional premium is 
charged therefor. 

19. HAZARDOUS MATERIALS. 

(a) NWS shall not cause or permit any storage, use, sale, release, generation or 
disposal of any Hazardous Materials (as defined below) in, on or about the 
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Ballfield Property; provided, however, NWS shall be permitted without notice 
or the City's written consent to handle, store, use or dispose of products 
containing small quantities of Hazardous Materials, such as ordinary cleaning 
and ordinary maintenance products used by NWS for cleaning and maintenance 
in the reasonable and prudent conduct of the approved use on the Ballfield 
Property. NWS further covenants and agrees that at all times during the Term 
of this Agreement, NWS shall comply with all applicable Environmental Laws 
(as defined below}, now or hereafter in effect, regulating NWS's occupation 
and/or operation and/or use of the Ballfield Property. 

(b) "Hazardous Materials" means any waste, pollutant, contaminant, chemical, 
petroleum product, pesticide, fertilizer, substance, or material that is defined, 
classified, or designated as hazardous, toxic, radioactive, dangerous, or other 
comparable term or category under any Environmental Laws (as defined 
below), including, but not limited to, gasoline, oil or any byproducts or fractions 
thereof, polychlorinated biphenyls, per- and polyfluoroalkyl substances, 
asbestos, paints, solvents, lead, cyanide, radioactive material, or any other 
materials which have adverse effects on the environment or the health and 
safety of persons. 

(c) "Environmental Laws" means all federal, state, and local laws, statutes, rules, 
regulations, ordinances, and codes, and any judicial or administrative interpretation 
thereof or requirement thereunder, now  or  hereafter  in  effect, relating, to the 
regulation or protection of human  health,  safety, the  environment and   natural    
resources, including without limitation, the Comprehensive Environmental 
Response, Compensation, and Liability Act (42 U.S.C. §§ 9601 et seq.), the 
Hazardous Substances Transportation Act (49 U.S.C. §§  5101 et se q.),  the Clean 
Air Act (42 U.S.C. §§ 7401 et seq.), the Clean Water Act (33 U.S.C. §§ 1251 et 
seq.), the Solid Waste Disposal Act (42 U.S.C. §§ 6901 et seq.), the Resource 
Conservation and Recovery Act (42 U.S.C. §§ 6901 et seq.), the Toxic Substances 
Control Act (15 U.S.C. §§ 2601 et seq.), the Emergency Planning and Community 
Right-To-Know Act (42 U.S. C. §§ 11001 et se q.), and any similar or comparable 
state or local laws. 

(d) NWS liability under this Section 19 is limited to storage, use, sale, release, 
generation or disposal of Hazardous Materials caused by NWS or permitted by 
NWS. All portions of this Section 19 shall survive the expiration or termination 
of this Agreement. 

20. CASUALTY/ TAKING BY PUBLIC AGENCY. 

(a) Casualty. If the Ballfield Property (or necessary access to the Ballfield Property) is 
damaged by fire, earthquake or other casualty so that NWS is not reasonably able 
to operate its business on the Ballfield Property ("Casualty"), NWS shall give 
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immediate written notice to the City. If (1) the City reasonably estimates that the 
Ballfield Property and access thereto can be repaired to substantially the condition 
which existed prior to the Casualty within one hundred eighty {180} days after 
the City is notified by NWS of such damage and (2) there are sufficient 
insurance proceeds available to the City to make such repair, then the City shall 
proceed with reasonable diligence to so repair the damage and this Agreement 
shall not terminate, but no monthly fees or utility payments will be due or 
payable for the period from the date of the notice to the City until the repair is 
sufficiently complete for NWS to be able to reasonably operate its business on 
the Ballfield Property. If either of the conditions set forth in (1) and (2) of the 
previous sentence are not satisfied, then the City may elect, in its sole and 
absolute discretion, to either: 

i. repair the damage, in which case this Agreement shall continue, but 
no monthly fees or utility payments will be due or payable for the 
period from the date of the notice to the City until the repair is 
sufficiently complete for NWS to be able to reasonably operate its 
business on the Ballfield Property; or 

ii. terminate this Agreement, in which case the City will pay NWS, to 
the extent allowed by the City's insurance policies, an amount from 
insurance proceeds actually received by the City as follows: 

a. If the Casualty occurs during the initial Term, City will pay 
the amount from such insurance proceeds that is reasonably 
attributable as of the date of the Casualty to the value of the 
NWS Initial Project (and the value of additional approved 
projects during the initial Term under Section F of Exhibit C, 
if any); or, 

b. If the Casualty occurs during the Extension Term, City will pay 
the amount from such insurance proceeds that is reasonably 
attributable as of the date of the Casualty to the value of the 
NWS Extension Term Project (and the value of additional 
approved projects during the  Extension  Term under Section  F 
of Exhibit C, if any). 

Notice of the City's election shall be delivered to NWS within thirty (30} 
days after the date the City receives written notice of the damage. Failure 
by the City to deliver notice within the specified period shall be treated as 
an election not to repair and to terminate this Agreement. NWS agrees to 
look to the provider of NWS' insurance for coverage for the loss of NWS' 
use of the Ballfield Property, damage to NWS' property, and for any other 
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related losses or damages incurred by NWS during any reconstruction 
period following a Casualty. 

(b) Taking/Acquisition by Public Agency. If the Ballfield Property (or 
necessary access to the Ballfield Property) is taken or acquired by public or 
quasi-public agency (other than the City) under any power of eminent 
domain or condemnation or other authority or threat thereof such that NWS 
is unable to operate its business, then (1) if the taking or acquisition is 
permanent, then this Agreement shall terminate on the date of such taking 
or acquisition or (2) if the taking or acquisition is temporary, then NWS may 
elect to either terminate this Agreement or continue this Agreement, in 
which no monthly fees or utility payments will be due or payable until NWS 
is able to reasonably operate its business on the Ballfield Property. In any 
termination under (1) or (2) of the preceding sentence, NWS shall have no 
claim or interest in or to any payment or award of damages for such taking 
or acquisition, except that the City will, upon receipt of such payment or 
award, pay NWS an amount from such payment or award as follows: 

i. If the taking or acquisition occurs during the initial Term, the City will pay 
the amount of such payment or award of damages that is reasonably 
attributable as of the date of the taking or acquisition to the value of the 
NWS Initial Project (and the value of additional approved projects during 
the initial Term under Section F of Exhibit C, if any); or 

ii. If the taking or acquisition occurs during the Extension Term, the 
amount of such payment or award of damages that is reasonably 
attributable as of the date of the taking or acquisition to the value of the 
NWS Extension Term Project (and the value of additional approved 
projects during the Extension Term under Section F of Exhibit C, if any). 

Subject to the payment to NWS as described in this subsection (b), the City 
reserves all rights to payments or damages for any public or quasi-public 
agency taking or acquisition relating to the Ballfield Property or to SJU Park; 
NWS assigns to the City any right NWS may have to such payments or 
damages; and NWS shall make no claim against the City for damages for 
termination of this Agreement or interference with NWS' business. NWS 
shall have the right, however, to claim and recover from the taking or 
acquiring agency compensation for any loss to which NWS may be entitled 
for NWS' moving expenses or other relocation costs if they are awarded 
separately to NWS in the taking or acquisition. 

21. MISCELLANEOUS. 
(a) Notices. All notices to be given by the Parties shall be in writing and may either 

be served personally, delivered by overnight courier (such as UPS or Fed Ex) 
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or deposited in the United States mail, postage prepaid, by either registered or 
certified mail to the notice addresses provided in the Basic Provisions of this 
Agreement. A Party may change its notice address (or email address) effective 
on written notice to the other party. All such notices shall be deemed delivered 
and effective on the earlier of (i) the date received or refused for delivery, or 
(ii) five (5) calendar days after having been deposited in the United States Postal 
Service, postage prepaid. In lieu of the foregoing, either Party may deliver any 
notice (except notices for Event(s) of Default or notices of Agreement 
termination or final notices of uncured default) to the other Party's email address 
in the  Basic Provisions, in which case the notice shall be deemed delivered and 
effective upon sending. 

(b) Liens. NWS shall keep the Ballfield Property free and clear of all liens and 
encumbrances arising from or out of its use and occupancy of the Ballfield Property. 
If any lien is filed against the Ballfield Property or adjacent or underlying property 
owned by City as a result of the action or inaction of NWS or its employees, agents 
or contractors, NWS shall upon demand promptly have the lien released or provide 
City with a bond in the amount required by City to remove the lien of record. 
Nothing in this Agreement, including this subsection, shall be deemed as a 
concession that the Ballfield Property, or any other City-owned property, is subject 
to lien under Washington law. 

(c) No Waiver of Covenants. No waiver of any default hereunder shall be implied 
from any omission by either party to take any action on account of such default 
if such default persists or is repeated and no express waiver shall affect any 
default other than the default specified in the express waiver and then only for 
the time and to the extent therein stated. The subsequent acceptance of monthly 
fees by the City shall not be deemed to be a waiver of any preceding breach by 
NWS of any agreement, condition or provision of this Agreement, other than 
the failure of NWS to pay the particular fee so accepted, regardless of the City's 
knowledge of such preceding breach at the time of acceptance of such fee. One 
or more waivers of any breach of any covenant, term, or condition of this 
Agreement shall not be construed as a waiver of any subsequent breach of the 
same covenant, term, or condition. 

(d) No Consequential Damages. Notwithstanding any contrary provision herein, the 
City shall not be liable under any circumstances for injury or damage to, or 
interference with, NWS's business, or for any consequential, incidental or special 
damages, including but not limited to, loss of profits, loss of rents or other revenues, 
loss of business opportunity, loss of goodwill or loss of use, in each case, however 
occurring. This subsection (d) does not limit the Convenience Termination 
Payment. 
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(e) Nature of License. The City does not warrant its title or ownership of the 
Ballfield Property, but the City confirms that it otherwise has the right and 
authority to enter into this Agreement. This license granted hereunder is not 
exclusive, but the City may only use the Ballfield Property to the extent 
consistent with NWS' rights under this Agreement. No possessory interest is 
granted to NWS in the Ballfield Property. This Agreement does not create any 
rights in any third party. 

(f) Uses Specifically Prohibited. Without limiting the generality of Section 2 
above, any use of the Ballfield Property for the following purposes is expressly 
prohibited and is an NWS Event of Default under this Agreement requiring 
immediate cure: 

1. Any use of the Ballfield Property to support or oppose any political 
party, political platform, ballot measure, and/or candidate for federal, 
state or local elective office; 

2. Any use of the Ballfield Property by groups, organizations, or entities to 
promote unlawful discrimination based upon race, color, ethnicity, age, 
religion, handicap, gender or sexual orientation; and 

3. Any use of the Ballfield Property that is prohibited under applicable 
federal, state and local regulations, specifically including without 
limitation the Des Moines Municipal Code. 

(g) No Third-Party Beneficiary. This Agreement is executed for the exclusive benefit 
of the signatory parties and their respective successors and assigns.  Nothing herein 
shall be construed as creating any enforceable right, interest, claim or cause of 
action in or for any third-party. 

(h) No Employment or Agency Relationship. Nothing herein shall be construed as 
establishing an employment or agency relationship between the City and any 
employee, agent or contractor of NWS, or between NWS and any employee, 
agent or contractor of the City. 

(i) Regulatory Authority Reserved. NWS expressly acknowledges that the City is 
a municipal corporation organized under the laws of the state of Washington 
and has executed this Agreement in its capacity as owner of the Ballfield 
Property. Nothing in this Agreement shall be construed as waiving, abridging 
or otherwise limiting the City of Des Moines’ regulatory authority, police 
power and/or legislative discretion, which are hereby expressly reserved in full. 
Without prejudice to the foregoing, nothing in this Agreement shall be 
construed as entitling NWS to receive any permit, license or other regulatory 
approval, or as waiving or excusing NWS's compliance with any applicable 
regulatory process. 

(j) Risk of Loss to NWS's Property. NWS bears all risk of any and all damage and 
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loss to NWS's property being on the Ballfield Property, except as may be 
provided otherwise in this Agreement. 

(k) No Liability. NWS agrees that the City, its officials, officers, and employees 
shall have no liability or obligation whatsoever as a result of any defect or 
condition of the Ballfield Property, including without limitation latent defects. 
The City shall have no obligation for any repairs, maintenance, Improvements 
as defined herein, and/or work of any kind except as expressly set forth in this 
Agreement. 

(I) Public Records Disclosure. NWS expressly acknowledges that the City is an 
"agency" as defined by Chapter 42.56 RCW, and is fully subject to the provisions 
governing the disclosure of public records codified in that statute. To the extent 
required or otherwise authorized by said statutes or other applicable law: 

Any public records submitted to or generated by the City in connection 

with this Agreement are potentially subject public to inspection and 
upon request. NWS expressly waives any claim or cause of action against the 
City arising out of such disclosure. 

 
NWS shall fully cooperate with and assist the City with respect to any 
request for public records received by the City and related to any public records 
generated, produced, created and/or possessed by NWS and related to this 
Agreement. Upon written demand by the City, NWS shall furnish the City with 
full and complete copies of any such records within ten business days. NWS's 
failure to timely provide such records upon demand shall be deemed a breach of 
this Agreement. To the extent that the City incurs any monetary penalties, 
attorneys' fees, and/or any other expenses as a result of such breach, NWS shall 
fully indemnify and hold harmless City therefor. 

 
(m) Applicable Law and Jurisdiction.  

Alternative Dispute Resolution.  If a dispute arises from or relates to this Contract or 
the breach thereof and if the dispute cannot be resolved through direct discussions, the 
parties agree to endeavor first to settle the dispute in an amicable manner by mediation 
administered by a mediator under JAMS Alternative Dispute Resolution service rules 
or policies before resorting to arbitration.  The mediator may be selected by agreement 
of the parties or through JAMS.  Following mediation, or upon written Contract of the 
parties to waive mediation, any unresolved controversy or claim arising from or 
relating to this Contract or breach thereof shall be settled through arbitration which 
shall be conducted under JAMS rules or policies.  The arbitrator may be selected by 
agreement of the parties or through JAMS.  All fees and expenses for mediation or 
arbitration shall be borne by the parties equally.  However, each party shall bear the 
expense of its own counsel, experts, witnesses, and preparation and presentation of 
evidence. 
 
Applicable Law and Jurisdiction. This Contract shall be governed by the laws 
of the State of Washington.  Although the agreed to and designated primary dispute 
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resolution method as set forth above, in the event any claim, dispute or action arising 
from or relating to this Contract cannot be submitted to arbitration, then it shall be 
commenced exclusively in the King County Superior Court or the United States 
District Court, Western District of Washington as appropriate.  In any claim or lawsuit 
for damages arising from the parties' performance of this Agreement, each party shall 
pay all its legal costs and attorney's fees incurred in defending or bringing such claim 
or lawsuit, in addition to any other recovery or award provided by law.  

 
(n) Modification.  No waiver, alteration, or modification of any of the provisions of this 

Contract shall be binding unless in writing and signed by a duly authorized 
representative of the City and NWS. 

 
(o) Entire Contract.  The written provisions and terms of this Contract, together with 

any Exhibits attached hereto, shall supersede all prior verbal statements of any officer 
or other representative of the City, and such statements shall not be effective or be 
construed as entering into or forming a part of or altering in any manner this Contract.  
All of the above documents are hereby made a part of this Contract.  However, should 
any language in any of the Exhibits to this Contract conflict with any language 
contained in this Contract, the more specific terms of the  Exhibits shall prevail. 

 
(p) Business License.  NWS shall comply with the provisions of Title 5 Chapter 5.04 of 

the Des Moines Municipal Code. 
 
(q) Counterparts.  This Contract may be executed in any number of counterparts, each 

of which shall constitute an original, and all of which will together constitute this one 
Contract. 

 
IN WITNESS WHEREOF, the City and NWS have executed this Agreement. 
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EXHIBIT A 
 

LEGAL DESCRIPTION/ DEPICTION OF BALLFIELD PROPERTY 
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EXHIBIT B 
 

STANDARDS FOR OPERATION AND MANAGEMENT OF BALLFIELD 
PROPERTY 

 
As described in this Exhibit, NWS is the operator and manager for all aspects of the 

Ballfield Property, which is SJU Park Ballfield Complex, Fields 1-3. The services provided by 
NWS under this Exhibit, which include without limitation the management and operation of the 
Ballfield Property as set forth below, are referred to as the "Services." NWS shall provide the 
Services in a generally accepted business-like manner consistent with both parties' objective of 
operating high-quality sport fields. 

1. Programs, Fees, and Schedules: 

A. NWS will develop, coordinate, and provide athletic services, programs, tournaments, 
field rentals, and camps for a range of ages and user groups, including, but not limited 
to, youth, teen, and adult groups of all abilities and genders. So long as field rentals are 
consistent with this Agreement, prior approval by the City of field rentals is not 
required. 

B. NWS will provide for a 50% discount to City of Des Moines residents for weekday 
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rentals, specifically Monday – Friday.  

C. NWS will provide quality activities and appropriate levels of staff according to 
schedule of programs and activities, using athletic field standards/best practices. 

D. NWS will offer youth camps during the summer months (June/July/August). Des 
Moines residents will be entitled to a 50% discount off of the daily or weekly rate. 
NWS will coordinate with the City’s Public Works Director or designee on offering a 
complete fee waiver for those qualifying youth who can demonstrate family income 
under a designated low-income amount.  

E. In order to not conflict with City programming, NWS will not offer a T-ball program.  

F. NWS will work with the Public Works Director or designee to implement and review 
annually (or periodically) user fees adjustments for athletic field use. All fees charged by 
NWS for use of the Ballfield Property is subject to the prior approval of the Public Works 
Director or designee. These agreed fees will be included in the annual Agreed Service Plan 
(described below). Unless otherwise in an Agreed Service Plan, fees collected by NWS 
belong to NWS, and NWS is responsible for all applicable taxes on all such fees. The City 
acknowledges and agrees that user fees charged by NWS will increase from year to year 
during the Term of this Agreement or extension thereof. 

G. Unless otherwise determined by the City in writing, NWS will require all field users 
to either 91) execute a waiver and release in a form pre-approved by the Office of the 
City Attorney or (2) submit a certificate of insurance to the Public Works Director or 
designee showing the City of Des Moines as an additional insured with commercial 
general liability limits of at least $1 million per occurrence. The limits shall be 
reasonably increased during the Term at the City's request. 

 

2. Staffing, Supervision, and Training: 

A. NWS will adopt and implement athletic field operational and safety standards 
consistent with industry practices for athletic facilities similar to the Ballfield 
Property. 

B. NWS will ensure that all staff have a valid Washington State Patrol background 
check performed annually, and that NWS's employees meet City eligibility 
requirements in regard to Washington State Patrol background check information. 

C. NWS will ensure that all staff are appropriately trained in the safe and effective 
operations of athletic field operations and maintenance. 

3. Marketing: 
A. At NWS's request, the City will provide a location on the exterior of the Ballfield 

Property for NWS to install a sign. This sign must be preapproved by the City and 
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such approval is at the City's sole discretion. NWS shall not place any other signs or 
other displays visible from outside of the Ballfield Property, without first obtaining 
the consent of the City, which may be withheld in City's sole discretion.  

B. Any co-branded marketing materials and online collateral must be approved by the 
City before being published. 

C. No sponsorship signage may be sold or displayed without first obtaining the prior 
written approval of the City, which is at the City’s sole discretion. Some examples of 
what will not be approved: signage that endorses products that are obscene, libelous, 
political, religious, or that endorses alcohol or drugs. Twenty percent of revenue from 
the sale of sponsorship signage will go to the City. 

4. Concessions: 

A. All items sold must be appropriate for sale in a public park. No alcoholic beverages or 
drugs can be sold or consumed on Ballfield Property. If NWS sells food and beverages, 
NWS will maintain all required licenses.  

B. The City is not responsible for lost, stolen, damaged or unsold inventory. 

C. NWS may enter into subcontracts for subcontractors to provide concessions on the 
Ballfield Property. Each subcontract must provide that the subcontract automatically 
terminates when this Agreement terminates. Prior City approval of subcontractors or 
subcontracts is not required. However, all subcontractor staff must have a valid 
Washington State Patrol background check performed annually, and subcontractor 
staff must meet City eligibility requirements regarding Washington State Patrol 
background check information.  

5. Inventory and Inspections: 

NWS will maintain an inventory of all SJU Park Ballfield Complex, Field 1-3 equipment and 
supplies. The initial inventory list of City-owned items is Exhibit E to  the  Agreement.  The 
Agreed Service Plans will update Exhibit E as necessary.  The items on Exhibit  E will remain  
the property of the City. No such items may be removed from Ballfield Property without City 
written approval. NWS  acknowledges  that  unneeded  City property  can only be disposed  of 
by a City surplus process. The City will not replace the items shown in Exhibit E when they 
are no longer usable. Replacement will be the responsibility of the NWS. Except to the extent 
specifically provided otherwise in a current Agreed Service Plan, NWS is responsible at NWS' 
s cost for the maintenance and repair of City-owned property shown in Exhibit E to this 
Agreement. 

6. Storage: 

The City Public Works Director, or designee may allow from time to time NWS to store 
NWS's property on the Ballfield Property or elsewhere in SJU Park. Such storage is at 
NWS's sole risk. 
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7. Recordkeeping: 
A. NWS will maintain copies of release waivers, and documentation of the number of 

participants and spectators in attendance, inspections performed, maintenance 
performed, and any accidents or incidents that happen on site. Documentation will 
shall be made available upon request of City staff . 

B. NWS will notify the Public Works Director, or designee, as soon as possible when 
an accident or incident occurs involving the Ballfield Property. NWS is responsible 
for completing appropriate City forms for reporting accidents and incidents and 
submitting them to the Public Works Director or designee within one business day. 

8. Other NWS Responsibilities and Requirements: 

A. NWS will not remove or consume any property belonging to the City or City 
employees. 

B. Hazardous conditions shall be immediately remedied or secured to prevent further 
damage and/or protect SJU Park Baseball Complex visitors from injury. It is the 
responsibility of the NWS to provide close supervision of all operations when on 
site. 

C. NWS will ensure that employees comply with all Washington State industrial 
regulations and practices. 

D. NWS shall not enter into contracts regarding the Ballfield Property without the 
prior written approval of each such contract by the Public Works Director or 
designee, except this approval is not required for concessions subcontracts 
under Section 4 of this Exhibit B or for facility rental or field use contracts. 
Every subcontract must contain a provision stating that the subcontract 
automatically terminates when this Agreement terminates. 

E. No reserved parking will be made available for the NWS, NWS staff, or 
NWS's customers. Parking is available on a first come, first serve 
basis. 

F. NWS will ensure that NWS maintains and remains in compliance with all legally 
required licenses. 

G. NWS will be responsible for providing first aid kits and replacing supplies as 
needed. 

 
H. NWS is responsible at NWS's cost for the care, maintenance, and replacement of 

its own personal property and equipment. 

I. The City reserves the right to close SJU Park, including the Ballfield Property (SJU 
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Park Ballfield Complex Fields 1-3) and associated parking lots in the event of 
inclement weather, natural disasters, hazardous situations, or other emergency 
building closures. 

J. City will work closely with NWS to schedule all planned closure dates to best 
avoid or reduce operational impacts. Whenever reasonably possible, the City will 
notify NWS no less than 30 days in advance of planned closures or maintenance 
activities that could affect NWS operations. 

 
9. Annual  Agreed Service Plan: 

 
City and NWS understand that the Services may need to change from year -to-year based on 
changing circumstances. No later than November 1 of each year of the term of this Agreement, 
NWS will deliver to City for City approval a service plan proposal for the upcoming year. The 
proposal will contain specifics of the Services to be provided by NWS for the upcoming year, 
specifics about program fees and schedules, and will contain other matters as City's Public 
Works Director or designee may reasonably determine. The City will review the proposal and 
provide comment. The City acknowledges and agrees that user fees charged by NWS will 
increase from year to year during the Term of this Agreement or extension thereof. This review 
process will include a review of NWS's performance of this Agreement during the previous 
year. Once the City' s Public Works Director or designee approves the NW S' s proposal or NWS' 
s revised proposal, it will govern the Services for the upcoming year (as approved, the "Agreed 
Service Plan"). If there are delays in approval of a proposal for any reason, then the previous 
Agreed Service Plan will govern Services until there is a new Agreed Service Plan. If 
provisions of an Agreed Service Plan and this Agreement conflict, then this Agreement 
governs. 

 
A proposed service plan will include the following information: 

► Proposed fee schedule for services, to include any proposed fee changes for the 
upcoming year. 
Proposed written comprehensive maintenance plan for the property and any 
planned improvements or upgrades for the site. 
Data showing field equity usage by age and gender compared to national averages 
at similar sites. 
Annual customer service plan as well as anecdotal information regarding customer 
satisfaction, customer conflict resolution details, and response times to customer 
inquiries. 
Other information as may be required by the City' s Public Works Director or 
designee. 

The first Agreed Service Plan is attached to this Exhibit B. 

► 

► 

► 
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Attachment to Exhibit 

B First Agreed Service 

Plan 

(2025-2026) 
 

• Fee Schedule for Services 
 

• Maintenance plan 
 

• Field equity plan on fields 1-3@ SJU Park 
 

• Annual Customer Service Plan 
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EXHIBITC 
 

NWS INITIAL PROJECT 
 

A. NWS Initial Project. NWS will construct the following improvements on the 
Ballfield Property at no cost to the City: 

 
Improvement Name Description 

Infield synthetic turf 
installation 

NWS will install synthetic turf for the SJU Park 
ballfields 1-3.  

 
Contractor shall follow surfacing manufacturer's 
installation and drainage specifications and 
recommendations, meet City of Des Moines 
stormwater standards and adhere to the State of 
Washington Department of Ecology (WDOE) 
requirements (based on current Stormwater 
Management Manual for Western Washington). 

 
Contractor shall meet all Site Development 
requirements, including stormwater, and secure all 
necessary permits. 

 
NWS will provide all licenses, insurance, Washington State Labor and Industries affidavits and any 
other documents as required by the City of Des Moines. 
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B. NWS Initial Project Design.  

1. Approval of Plans and Specifications. NWS is solely responsible for design of 
the NWS Initial Project. NWS will cause the design of the NWS Initial Project to be in 
accordance with all applicable laws and industry standards. During design of the Project, 
NWS will provide the Public Works Director with the plans and specifications of the NWS 
Initial Project for review, comment, and approval, which approval is at the Parks & Facilities 
Director's sole discretion. The plans and specifications so approved are referred to as the 
"Director-Approved Plans." NWS will not begin construction of the Project until NWS has 
received such written approval from the Public Works Director. The Public Works Director 
approval is solely for the purposes of proceeding with the Project under this Agreement and is 
not a City warranty or any endorsement whatsoever of the NWS Initial Project design, which 
is the NWS's sole responsibility. The Public Works Director review, comments, and approval 
shall not create any City liability for any action or inaction relating to such review, and NWS 
shall remain wholly responsible for the safety, adequacy, suitability, utility, and 
constructability of its project. 

2. Permits and Approvals. NWS or its contractor at its own cost will obtain all permits 
and other approvals as may be required for the NWS Initial Project. The Public Works Director 
approval in subsection B.1 above is in addition to  and does not replace  any such permits or other 
approvals. 

C. NWS Project Construction. 

1. NWS will construct the NWS Initial Project at no cost to the City in accordance 
with Director-Approved Plans, all NWS Initial Project permits and approvals, and all 
applicable laws. 

2. NWS and each contractor and subcontractor engaged in construction, 
alterations or improvements under this Exhibit shall pay all workers, laborers, or 
mechanics employed in the performance of any part of such work an amount not less 
than the prevailing rate of wages established for each trade or occupation as established 
by the Washington Department of Labor and Industries, in accordance with Chapter 
39.12 RCW (Prevailing Wages). 

3. NWS cannot begin construction without proper filing(s) of Statement(s) of 
Intent to Pay Prevailing Wages with the Department of Labor and Industries. 

4. The NWS Initial Project shall be carried out in a good and workmanlike 
manner; completed with all new materials; and free of defects in materials and workmanship. 

5. During construction, NWS will meet monthly with the Public Works Director 
or designee to review construction progress and provide operational updates. 

D. Deadlines/NWS Construction Cost. 
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1. Project Application Deadline. NWS will diligently pursue obtaining all 
necessary permits and approvals from government agencies for the NWS Initial Project if 
applicable. NWS must submit complete applications for any such required permits and 
approvals for the NWS Initial Project no later than _______ months after the date of this 
Agreement, unless the Public Works Director or designee provides a later deadline in writing. 
A failure to so submit complete applications is an NWS Event of Default, and, if NWS does 
not cure such failure within thirty (30) days after written notice thereof from the City, then the 
City may terminate this Agreement effective upon delivery of written notice to NWS, with 
NWS paying any outstanding monthly fees accruing up to the Agreement termination date. 

2. Project Commencement Deadline. NWS must commence installation of the 
synthetic turf no later than 12 months after NWS has received all necessary permits and approvals 
for the NWS Initial Project, unless the Public Works Director or designee provides a later deadline 
in writing. A failure to so commence installation is an NWS Event of Default, and, if NWS does 
not cure such failure within thirty (30) days after written notice thereof from the City, then the City 
may terminate this Agreement effective upon delivery of written notice to NWS, with NWS paying 
any outstanding monthly fees accruing up to the Agreement termination date. 

 

3. Project Completion Deadline. NWS must achieve completion of the entire NWS 
Initial Project no later than 12 months after NWS commences installation of the synthetic turf, 
unless the Public Works Director or designee provides a later deadline in writing. Failure to so 
complete is an NWS Event of Default under the Agreement and, if NWS does not cure such 
failure within ninety (90) days after written notice thereof from the City, then the City may 
terminate this Agreement effective upon delivery of written notice to NWS, with NWS paying 
any outstanding monthly fees accruing up to the Agreement termination date. "Completion" 
means that (i) the entire NWS Initial Project is ready for use and is constructed in accordance 
with the Director-Approved Plans and applicable permits, (ii) all laborers, materialmen and 
subcontractors have been paid in full together with all taxes paid (and the Affidavit(s) of 
Wages Paid have been filed with the Department of Labor and Industries) and (iii) NWS has 
submitted the NWS Initial Project Total Cost as set forth in subsection (4) below. 

4. NWS Initial Project Total Cost. As one requirement of achieving completion, 
NWS must submit to the City the total cost paid by NWS for the NWS Initial Project, including 
costs of construction, labor, material, design, and permits (the "NWS Initial Project Total 
Cost''). NWS must submit all reasonably requested breakdowns and back-up information for 
the NWS Initial Project Total Cost. 

5. Ownership of Project. The NWS Initial Project is property of the City upon 
completion. The fact that the NWS Initial Project becomes City Property does not affect 
obligations the City may have to make a Convenience Termination Payment. 

6. Force Majeure. For the avoidance of doubt, the parties confirm that Agreement 
Section 14 (Force Majeure) applies to this Exhibit C. However, Force Majeure extensions of the 
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deadlines in D.1, D.2, or D.3 above will not exceed a cumulative total of 6 months. 

E. Convenience Termination Payment 

In the event that the City terminates this Agreement for convenience, the City must pay 
to NWS the Convenience Termination Payment no later than the Agreement termination date. 
The "Convenience Termination Payment'' will be calculated as follows: 
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Convenience Termination Payment = 
 
1.2 x (NSI Project(s) total cost) x days remaining – other payments 
                                                              4015 

"NWS Project(s) Total Cost'' is the cost established under Section D.4 above for 
the NWS Initial Project (plus costs for additional approved projects under 
Section F below, if any).  

"Days Remaining" means the number of days between the Agreement 
termination date and December 31, 2030. 

"Other Payments" means the total of all other payments due from NWS to the 
City as of the Agreement termination date, such as, but not limited to, monthly 
fees and utility payments accruing up to the Agreement termination date and 
any interest thereon. 
Example Calculation: With the initial Term as 1.1.26 to 12.31.30, if the NWS 
Project(s) Total Cost is $2,000,000 and the termination date is 12.31.30, then 
the Convenience Termination Payment would equal: 

= 1.2 X ($2,000,000} X 1825/4015 = $1,090,909.09 
 

The Convenience Termination Payment only applies to termination for convenience 
under Agreement Section 5(b) and Section 5(c) and does not apply to any other 
termination in the Agreement. The City will pay the Convenience Termination Payment 
within thirty (30) days after the Agreement termination date. 

 
F. Additional NWS Projects. NWS may request to undertake at NWS's sole cost one or 

more additional projects on the Ballfield Property. If the Public Works Director or designee 
approves the request (which is at the Director or designee' s sole discretion), then such project 
will be undertaken by NWS using the same procedures and requirements as set forth in this 
Exhibit, with deadlines as mutually agreed in writing at the time of such approval. 
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EXHIBIT D 

EXTENSION TERM 

 
NWS shall have the option to extend the Term of this Agreement for one 

Extension Terms of ten years (the, "Extension Term"). For clarity, this means that 
at maximum the Agreement can be extended until 2045. 

In order to extend the Agreement for the Extension Term, both parties must 
agree to the extension. NWS shall provide written notice of intent to extend to the 
City no earlier than nine {9) month prior to the expiration of the initial Term and no 
later than three (3) months prior to the expiration of the initial Term, unless the 
Public Works Director provides in writing an extension of such notice date.  

The Extension Term shall be upon the same terms, covenants and conditions 
as the initial Term, except for the following: 

 

(1)  In exchange for the Extension Term, the parties may agree to 
additional projects.  
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EXHIBIT E 
 

CITY-OWNED INVENTORY LIST - UNDERWOOD INVENTORY  
 

ITEM AMOU
NT 

SERIAL NUMBER INVENTORY 
Id # 

FIELD EQUIPMENT    
White bases 18   
Orange bases 5   
Orange bases attached to white 
bases 

3   

Heavy duty home plate 1   
cement base inserts 5   
    
FIELD MAINTENANCE ITEMS    
Ball field play bags 2525p 3   
All sport field #1 conditioner 2   
    
SUPPLIES    
 case of toilet paper ¾ case   
Boxes of softballs 8   
    
TOOLS    
Ballfield rakes  3   
Brooms 2   
Shovels 3   
Pickaxe 1   
Rake 1   
    
LARGE EQUIPMENT    
John Deere 1200 Hydro Drag 1 1TC1200HKCT0501

46 
P-116 

John Deere Gator 1 W04X2SD030615 P-109 
John Deere 2653B Trim-Reel 
mower 

1 1TC2653TCGT0950
93 

P-105 
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT:  Public Safety Sales Tax  

ATTACHMENTS: 
1. Draft Ordinance no. 25-053
2. RCW 82.14.345

FOR AGENDA OF:   October 9, 2025 

DEPT. OF ORIGIN: Legal 

DATE SUBMITTED:  September 30, 2025 

CLEARANCES: 
[   ]  City Clerk ____  
[   ]  Community Development ____ 
[   ]  Courts ____ 
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[X] Police ____
[   ]  Parks, Recreation & Senior Services   ____
[   ]  Public Works ____

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ____________ 

Purpose and Recommendation 
The purpose of this agenda item is for the Council to consider on second reading Draft Ordinance 25-
053 which would enact a 0.1% additional sales and use tax for criminal justice purposes. This item will 
be placed on the consent agenda. 

Suggested Motion 

Motion 1:  “I move to approve Draft Ordinance 25-053, imposing a public safety sales and use tax.” 

/s/TG

Unfinished Business Item #2
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Background 
On May 19, 2025, the Governor signed into law Engrossed Substitute House Bill 2015. The law, which 
took effect July 27, 2025, creates two new sources of revenue for local jurisdictions to help fund 
criminal justice activities in order to promote public safety. The first source of revenue was through the 
creation of a new local law enforcement grant program to provide direct support to local and tribal law 
enforcement agencies in hiring, retaining, and training law enforcement officers, peer counselors, and 
behavioral health personnel working in co-response to increase community policing and public safety. 

The second new source of revenue, relevant to this item, was the creation of a new sales and use tax 
available to cities and counties additional to, and not subject to any offset from, any other sales and use 
tax imposed. The amount of the tax equals 0.1% of the selling price in the case of a sales tax, or value of 
the article used in the case of a use tax. 

To be eligible to impose the tax, a city’s law enforcement agency must meet the requirements to be 
eligible to receive grant funds under ESHB 2015. These requirements include:  

• Issue and implement policies and practices consistent with RCW 43.17.425 and 10.93.160, and the
office of the attorney general's keep Washington working act guide, model policies, and training
recommendations for state and local law enforcement agencies;

• Participate in Criminal Justice Training Commission (CJTC) training as required by RCW
43.101.455 and 36.28A.445;

• Issue and implement policies and practices regarding use of force and de-escalation tactics,
including, but not limited to, duty to intervene and training and use of canine teams;

• Implement use of force data collection and reporting when the program is operational;
• Issue and implement policies and practices addressing firearm relinquishment pursuant to court

orders;
• 25% officer completion rate with the commission's 40-hour crisis intervention team training;
• 100% officer compliance rate for those officers required to complete trauma-informed, gender-based

violence interviewing, investigation, response, and case review training developed or approved by
the CJTC, and if requested by the commission, participated in agency case reviews;

• Received funding from a sales and use tax authorized pursuant to RCW 82.14.340 or 82.14.450, or
authorized pursuant to RCW 82.14.345 before the awarding of the grant;

• A chief of police, marshal, or sheriff who is certified by the criminal justice training commission
pursuant to this chapter and who has not been convicted of a felony or a gross misdemeanor
involving moral turpitude, dishonesty, fraud, or corruption; and

• Issue and implement policies and practices that prohibit volunteers who assist with agency work
from enforcing criminal laws, including that they must be clearly identifiable by the public as
distinguishable from peace officers and any identifying insignia must be officially issued by the
agency and used only when on duty.

The agency is required to submit documentation to CJTC establishing that the agency meets all of the 
requirements in order to collect the tax.  

Additionally, a city is not eligible to impose the tax if the voters have within the last year either rejected 
a ballot proposition to impose a criminal justice sales and use tax authorized under RCW 82.14.450 or 
repealed a council-imposed criminal justice sales and use tax authorized under RCW 82.14.340.  
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Monies received from the tax can only be used for criminal justice purposes. This is defined as 
“activities that substantially assist the criminal justice system, which may include circumstances where 
ancillary benefit to the civil justice and behavioral health systems occurs.” This would include 
traditionally understood criminal justice purposes such as police recruitment and retention or courts, as 
well as the following examples specified in ESHB 2015: 

• Domestic violence services, such as those provided by domestic violence programs, community
advocates, and legal advocates;

• Staffing adequate public defenders to provide appropriate defense for individuals;
• Diversion programs;
• Reentry work for inmates;
• Local government programs that have a reasonable relationship to reducing the numbers of

people interacting with the criminal justice system including, but not limited to, reducing
homelessness or improving behavioral health;

• Community placements for juvenile offenders; and
• Community outreach and assistance programs, alternative response programs, and mental health

crisis response including, but not limited to, the recovery navigator program.

Discussion 
After making one minor clarification to policy, Des Moines Police believes they meet the policy, 
practice, and training requirements to be eligible for either a grant or to impose the sales and use tax 
under the new law. The Department has developed policies on use of force and the Keeping Washington 
Working Act which has been reviewed by the Attorney General’s office. The City receives proceeds 
from King County’s public safety sales tax, satisfying that requirement.  

The final outstanding requirement related to participation is a use of force data collection and reporting 
program. At the time ESHB 2015 passed, the referenced program was not yet finalized. Recently, 
DMPD has signed a data sharing agreement with WSU and worked with Lexipol to put a new database 
in place that is WADEPS compliant for use of force investigations, which should put the Department in 
compliance with this requirement. 

The Department has submitted a letter with attachments demonstrating compliance with the 
requirements to the CJTC. CJTC shall verify compliance within 45 days or notify the City of any 
deficiencies. If the deficiencies cannot be corrected, the proceeds of the tax will be withheld until CJTC 
can confirm compliance. 

The proposed tax would be an additional one tenth of one cent per dollar on purchases of taxable goods 
and services in the City of Des Moines, bringing the total rate from 10.2% to 10.3%. Based on sales tax 
revenue over the past few years, the annual proceeds from the proposed tax would total approximately 
$450,000 in the first years. These funds would be restricted by law to criminal justice purposes. 
Anticipated needs in this area that could be funded by the tax include police recruitment and retention, 
increased public defender costs, mental health crisis response, alternative response programs, or any 
other qualifying public safety priority the Council decides. 

If the Council wished to begin collecting the tax on January 1, 2026, the City would need to notify the 
State Department of Revenue by October 18, 2025. For an April 1, 2026 starting date, DOR would need 
to be notified by January 6, 2026.  

The draft ordinance had a first reading at the October 2, 2025 City Council meeting and was passed to a 
second reading on the October 9, 2025 regular Council meeting. An ordinance regarding a special 
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revenue fund to administer the funds will be brought to Council in the future at which time further 
restrictions on use of the funds can be considered. 

Alternatives 
The Council may: 

1. Pass the draft ordinance as presented
2. Pass the draft ordinance with changes
3. Decline to pass the draft ordinance

Financial Impact 
The proposed sales and use tax is projected to bring in approximately an additional $450,000 per year 
for criminal justice purposes. Implementation of this tax or not will not affect the ability of DMPD to 
apply for grants from the new program. 

Recommendation 
Staff recommends the Council pass the draft ordinance as presented. 
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CITY COUNCIL’S FIRST DRAFT  09/30/2025 

DRAFT ORDINANCE NO. 25-053 

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON relating 
to finance, imposing a sales and use tax for public safety purposes 
as authorized by RCW 82.14.345, fixing the rate of the tax, 
defining the permissible uses of the proceeds of the tax, and 
adding and codifying a new chapter to Title 3 DMMC entitled 
“Additional Sales and Use Tax for Public Safety.” 

WHEREAS, the Washington State Legislature enacted Engrossed 
Substitute House Bill (ESHB) 2015 in the 2025 Regular Session, and 

WHEREAS, ESHB 2015 is intended to improve public safety 
funding by providing resources to local governments through the 
creation of a grant program and enabling local governments to enact 
an additional public safety sales and use tax, and 

WHEREAS, Section 201 of ESHB 2015, codified at RCW 
82.14.345, permits cities and counties who meet certain 
requirements to enact a 0.1% sales and use tax by June 30, 2028, 
the proceeds of which can only be used for criminal justice 
purposes, and 

WHEREAS, a dedicated additional sales and use tax for 
criminal justice purposes would provide much needed funding for 
the City of Des Moines to protect public safety in a time of scarce 
resources, and 

WHEREAS, a city may not impose the public safety sales and 
use tax authorized under RCW 82.14.345 if the voters have repealed 
by referendum a tax imposed pursuant to RCW 82.14.340 or rejected 
a ballot proposition to impose a tax pursuant to RCW 82.14.450 in 
the previous 12 months, and 

WHEREAS, the City of Des Moines has neither repealed by 
referendum a tax imposed pursuant to RCW 82.14.340 nor rejected a 
ballot proposition to impose a tax pursuant to RCW 82.14.450 in 
the previous 12 months, and  

WHEREAS, RCW 82.14.345 requires that any city seeking to 
impose a sales and use tax for public safety purposes meet the 
requirements of RCW 43.101.540, and 

Attachment #1
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Ordinance No. ___ 
Page 2 of 4 

WHEREAS, the City of Des Moines has issued and implemented 
policies and practices that meet the requirements of RCW 
43.101.540, and 

WHEREAS, on September 26, 2025 the City submitted 
documentation to the Criminal Justice Training Commission (CJTC), 
in the form and manner prescribed by the CJTC, demonstrating that 
the City meets the requirements as required by law, and 

WHEREAS, the City Council finds that the City has met the 
requirements under RCW 82.14.345(1)(c), permitting the City to 
impose a sales and use tax for criminal justice purposes under RCW 
82.14.345, and  

WHEREAS, the City Council finds that implementation of a 
sales tax to fund public safety services is necessary and 
appropriate to protect public health, welfare, and the 
environment; now therefore,  

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1.   Findings.  The City Council adopts all of the 
"whereas" sections of this Ordinance as findings to support this 
Ordinance. 

Sec. 2.  Imposition. Beginning January 1, 2026, there is 
imposed a sales or use tax, as the case may be as authorized by 
RCW 82.14.345, upon every taxable event, as defined in RCW 
82.14.020, occurring within the city. The tax shall be imposed 
upon and collected from those persons from whom the state sales 
tax or use tax is collected pursuant to chapters 82.08 and 82.12 
RCW. The tax shall be in addition to any other taxes imposed or 
levied under any existing law or ordinance. 

Sec. 3.  Rate. The rate of tax imposed by section 2 of 
this ordinance shall be one tenth of one percent (0.1%) of the 
selling price in the case of a sales tax, or value of the article 
used, in the case of a use tax.  

Sec. 4.  Use of tax monies received. When required by 
RCW 82.14.345(3), moneys received from the sales and use tax 
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imposed by section 1 of this ordinance shall be used only for the 
purposes provided in RCW 82.14.350(3). 

Sec. 5.  Administration – Collection. The 
administration and collection of the tax imposed by this chapter 
shall be in accordance with the provisions of RCW 82.14.540. 

Sec. 6.  Contract with Department of Revenue. The City 
Manager or the City Manager’s designee is authorized to enter into 
a contract with the Department of Revenue for the administration 
of this tax. 

Sec. 7.  Reporting. When required by RCW 82.14.345(4) 
the City shall, within one calendar year of imposition of the tax 
and annually thereafter, make a report to the Association of 
Washington Cities on how the moneys received from the tax were 
expended. 

Sec. 8.   Codification. Sections 2 through 7 of this 
ordinance shall be codified as a new chapter in Title 3 DMMC 
entitled “Additional Sales and Use Tax for Public Safety Purposes.” 

Sec. 9.  Severability - Construction.    

(1) If a section, subsection, paragraph, sentence,
clause, or phrase of this Ordinance is declared unconstitutional 
or invalid for any reason by any court of competent jurisdiction, 
such decision shall not affect the validity of the remaining 
portions of this Ordinance.   

(2) If the provisions of this Ordinance are found to be
inconsistent with other provisions of the Des Moines Municipal 
Code, this Ordinance is deemed to control. 

Sec. 10. Effective date. This ordinance shall take 
effect and be in full force five (5) days after its passage, 
approval, and publication in accordance with law. 

PASSED BY the City Council of the City of Des Moines this 
___ day of __________, 2025 and signed in authentication thereof 
this ___ day of __________, 2025. 
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     M A Y O R 
 
APPROVED AS TO FORM: 
 
 
      
City Attorney 
 
ATTEST: 
 
 
      
City Clerk 
 
Published:  
 
Effective Date:     
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RCW RCW 82.14.34582.14.345

Sales and use tax for criminal justice purposes.Sales and use tax for criminal justice purposes.
(1)(a) By June 30, 2028, the legislative authority of a qualified city or county may authorize, by(1)(a) By June 30, 2028, the legislative authority of a qualified city or county may authorize, by

resolution or ordinance, a sales and use tax in accordance with the terms of this chapter. The resolution orresolution or ordinance, a sales and use tax in accordance with the terms of this chapter. The resolution or
ordinance must include a finding that the city or county has met the requirements under (c) of this subsection.ordinance must include a finding that the city or county has met the requirements under (c) of this subsection.

(b) If a city or county legislative authority has not adopted a resolution or ordinance to impose the tax(b) If a city or county legislative authority has not adopted a resolution or ordinance to impose the tax
under (a) of this subsection by June 30, 2028, the city or county may submit an authorizing proposition to theunder (a) of this subsection by June 30, 2028, the city or county may submit an authorizing proposition to the
city or county voters at a primary or general election, and if the proposition is approved by the majority ofcity or county voters at a primary or general election, and if the proposition is approved by the majority of
persons voting, impose the sales and use tax under this section.persons voting, impose the sales and use tax under this section.

(c) A qualified city or county may impose the tax authorized under this section only if the city or county(c) A qualified city or county may impose the tax authorized under this section only if the city or county
meets the requirements to receive a grant under RCW meets the requirements to receive a grant under RCW 43.101.54043.101.540. A city or county that has not issued and. A city or county that has not issued and
implemented policies and practices as required under RCW implemented policies and practices as required under RCW 43.101.54043.101.540 (3) and (4) may not impose the tax (3) and (4) may not impose the tax
authorized under this section.authorized under this section.

(d) To establish that the city or county qualifies under (c) of this subsection, the city or county must(d) To establish that the city or county qualifies under (c) of this subsection, the city or county must
submit documentation, in a form and manner prescribed by the criminal justice training commission,submit documentation, in a form and manner prescribed by the criminal justice training commission,
demonstrating the city or county meets the requirements of RCW demonstrating the city or county meets the requirements of RCW 43.101.54043.101.540. A city or county that wishes to. A city or county that wishes to
impose the tax authorized under this section may submit documentation to the commission before theimpose the tax authorized under this section may submit documentation to the commission before the
commission finalizes the form and manner of such submittals and may not be penalized for doing so.commission finalizes the form and manner of such submittals and may not be penalized for doing so.
However, once the commission has established the form and manner of the submission, all cities andHowever, once the commission has established the form and manner of the submission, all cities and
counties must make submissions as prescribed.counties must make submissions as prescribed.

(i) If the commission, in consultation with the office of the attorney general, is unable to verify the(i) If the commission, in consultation with the office of the attorney general, is unable to verify the
submittal within 45 calendar days of receipt, the commission shall notify the city or county of any deficiencies.submittal within 45 calendar days of receipt, the commission shall notify the city or county of any deficiencies.

(ii) The city or county may, at this time, and conditioned on the city or county submitting supplemental(ii) The city or county may, at this time, and conditioned on the city or county submitting supplemental
documentation rectifying the stated deficiencies, authorize the tax established under this section. Thedocumentation rectifying the stated deficiencies, authorize the tax established under this section. The
commission shall thereafter notify the city or county of any outstanding deficiencies within 45 calendar days ofcommission shall thereafter notify the city or county of any outstanding deficiencies within 45 calendar days of
receipt of the supplemental documentation.receipt of the supplemental documentation.

(iii) If the city or county has not rectified all deficiencies within 180 calendar days of its initial submittal(iii) If the city or county has not rectified all deficiencies within 180 calendar days of its initial submittal
under this section, as verified by the criminal justice training commission, the office of the state treasurer mustunder this section, as verified by the criminal justice training commission, the office of the state treasurer must
withhold $100,000 of the tax collected under this section each month until the month in which the city orwithhold $100,000 of the tax collected under this section each month until the month in which the city or
county comes into compliance with the requirements of RCW county comes into compliance with the requirements of RCW 43.101.54043.101.540 as verified by the criminal justice as verified by the criminal justice
training commission.training commission.

(e) The tax authorized in this section is in addition to any other taxes authorized by law and must be(e) The tax authorized in this section is in addition to any other taxes authorized by law and must be
collected from those persons who are taxable by the state pursuant to chapters collected from those persons who are taxable by the state pursuant to chapters 82.0882.08 and  and 82.1282.12 RCW upon RCW upon
the occurrence of any taxable event within such city or county.the occurrence of any taxable event within such city or county.

(2) The rate of tax under this section equals 0.1 percent of the selling price, in the case of a sales tax,(2) The rate of tax under this section equals 0.1 percent of the selling price, in the case of a sales tax,
or value of the article used, in the case of a use tax.or value of the article used, in the case of a use tax.

(3) Moneys received from the tax imposed under this section must be expended for criminal justice(3) Moneys received from the tax imposed under this section must be expended for criminal justice
purposes.purposes.

(4)(a) Cities and counties who impose the tax authorized under this section shall, within one calendar(4)(a) Cities and counties who impose the tax authorized under this section shall, within one calendar
year of imposition of the tax and annually thereafter, make a report to either the association of Washingtonyear of imposition of the tax and annually thereafter, make a report to either the association of Washington
cities or the Washington state association of counties on how the moneys received from the tax werecities or the Washington state association of counties on how the moneys received from the tax were
expended.expended.

(b) By December 1, 2025, and annually thereafter, the association of Washington cities and(b) By December 1, 2025, and annually thereafter, the association of Washington cities and
Washington state association of counties shall compile all information received pursuant to (a) of thisWashington state association of counties shall compile all information received pursuant to (a) of this
subsection and submit a report to the appropriate committees of the legislature detailing the purposes forsubsection and submit a report to the appropriate committees of the legislature detailing the purposes for
which each city and county expended the moneys received from the tax.which each city and county expended the moneys received from the tax.

(5) For purposes of this section, the following definitions apply unless the context clearly requires(5) For purposes of this section, the following definitions apply unless the context clearly requires
otherwise.otherwise.

9/30/25, 9:19 AM RCW 82.14.345: Sales and use tax for criminal justice purposes.
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(a) "Criminal justice purposes" means activities that substantially assist the criminal justice system,(a) "Criminal justice purposes" means activities that substantially assist the criminal justice system,
which may include circumstances where ancillary benefit to the civil justice and behavioral health systemswhich may include circumstances where ancillary benefit to the civil justice and behavioral health systems
occurs, and which includes:occurs, and which includes:

(i) Domestic violence services, such as those provided by domestic violence programs, community(i) Domestic violence services, such as those provided by domestic violence programs, community
advocates, and legal advocates, as those terms are defined in RCW  advocates, and legal advocates, as those terms are defined in RCW  70.123.02070.123.020;;

(ii) Staffing adequate public defenders to provide appropriate defense for individuals;(ii) Staffing adequate public defenders to provide appropriate defense for individuals;
(iii) Diversion programs;(iii) Diversion programs;
(iv) Reentry work for inmates;(iv) Reentry work for inmates;
(v) Local government programs that have a reasonable relationship to reducing the numbers of people(v) Local government programs that have a reasonable relationship to reducing the numbers of people

interacting with the criminal justice system including, but not limited to, reducing homelessness or improvinginteracting with the criminal justice system including, but not limited to, reducing homelessness or improving
behavioral health;behavioral health;

(vi) Community placements for juvenile offenders; and(vi) Community placements for juvenile offenders; and
(vii) Community outreach and assistance programs, alternative response programs, and mental health(vii) Community outreach and assistance programs, alternative response programs, and mental health

crisis response including, but not limited to, the recovery navigator program.crisis response including, but not limited to, the recovery navigator program.
(b) "Qualified city or county" means either a city or county where the voters have not repealed by(b) "Qualified city or county" means either a city or county where the voters have not repealed by

referendum a tax imposed pursuant to RCW referendum a tax imposed pursuant to RCW 82.14.34082.14.340 or rejected a ballot proposition to impose a tax or rejected a ballot proposition to impose a tax
pursuant to RCW pursuant to RCW 82.14.45082.14.450 in the previous 12 months. in the previous 12 months.

[ [ 2025 c 350 s 2012025 c 350 s 201.].]

9/30/25, 9:19 AM RCW 82.14.345: Sales and use tax for criminal justice purposes.
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT: OpenGov Asset Management Software 
Purchase 

ATTACHMENTS: 
1. VertoSoft Purchase Order #135
2. Sourcewell Contract

FOR AGENDA OF: October 9, 2025 

DEPT. OF ORIGIN: Public Works 

DATE SUBMITTED: October 1, 2025 

CLEARANCES: 
[   ]  City Clerk ____  
[   ]  Community Development ____ 
[   ]  Courts ____ 
[   ]  Director of Marina Redevelopment ____ 
[   ]  Emergency Management ____ 
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[   ]  Police ____
[X] Parks, Recreation & Senior Services   ____
[X] Public Works ____
APPROVED BY CITY MANAGER
FOR SUBMITTAL:_____________

Purpose and Recommendation 
The purpose of this agenda item is to seek City Council approval to purchase OpenGov asset 
management software including the necessary implementation support. The purchase order for this 
purchase is included as Attachment 1. The following motion will appear on the Consent Calendar: 

Suggested Motion 

Motion:  “I move to approve the  purchase of the OpenGov asset management software identified in 
attachment 1 for a total amount of $177,217.94, authorize a management reserve of $15,000, and further 
authorize the City Manager to sign said Contract substantially in the form as submitted.” 

Background 
Asset management software has long been a vital tool in Public Works operations, enabling staff to 
manage, track, inspect, and maintain assets in the field. With Council approval on January 12, 2012, the 
Public Works Department implemented the Cityworks Asset Management Software to monitor 
stormwater management and transportation assets, including catch basins, underground piping, water 
quality and detention facilities, traffic signs, and roadway markings. 

/s/TG
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For the past 13 years, Cityworks has served as the City’s primary asset management system. However, 
over time, system updates, workflow adjustments, and evolving program needs have reduced its overall 
usability, reliability, and effectiveness. 

In 2025, Surface Water Management staff began evaluating options to either improve Cityworks or 
transition to a new platform. Following a thorough review, staff determined that migrating to OpenGov 
would best meet the City’s operational needs. OpenGov offers the ability to design a modern asset 
management program tailored to current requirements, while also providing enhanced features such as 
unlimited user licenses, task automation, and lifecycle condition score analysis. 

Discussion 
Sourcewell Contract: 
Vertosoft, the distributor of OpenGov software, offers a cooperative procurement contract (Attachment 
2) to government entities through the Sourcewell Service Cooperative. Sourcewell’s procurement
process streamlines competitive solicitation and meets or exceeds local contracting requirements.

Purchase Order: 
By utilizing the Sourcewell contract, Vertosoft provided the City with a scope of work and cost proposal 
that can be processed through the City’s purchase order system. The purchase order (Attachment 1) 
includes professional services for the implementation of OpenGov and the migration of existing 
Cityworks data, six days of on-site technical support and staff training, and the 2025–2026 annual 
software licensing fees for the Surface Water Management, Transportation, Parks and Recreation, and 
Facilities modules. 

Alternatives 
City Council may choose not to approve the purchase. In that case, Public Works Maintenance would 
continue to use existing maintenance and reporting methods. Surface Water Management and portions 
of Transportation assets would remain managed through the Cityworks platform, while all other Public 
Works assets would continue to be tracked and reported manually without the benefit of asset 
management software. 

Financial Impact 
The Surface Water Utility has been the primary driver for improving the City’s asset management 
system and is able to support implementation costs through its stormwater capacity grant funding. The 
Utility will receive $120,000 in noncompetitive grant funding in 2026, with eligibility to reimburse 
expenditures incurred as early as July 2025. Ongoing annual software fees for each department will be 
incorporated into their respective operating budgets. 

Professional Services Implementation, Training, Data Migration:  $78,717.00 
Surface Water Management 2025/2026 Fee: $53,157.29 
Transportation 2025/2026 Fee: $15,497.22 
Parks & Rec. 2025/2026 Fee:  $14,349.21 
Facilities 2025/2026 Fee: $15,497.22 
Management Reserve:  $15,000.00 
Total Cost:   $192,217.94 

Recommendation 
Staff recommends adoption of the motion. 
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Council Committee Review 
Not applicable.  
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CITY OF DES MOINES
Finance Division 
21630 11TH Avenue South 
Des Moines WA  98198-6317 
Phone 206.870.6511  Fax 206.870.6540   PURCHASE ORDER
THE FOLLOWING NUMBER MUST APPEAR ON ALL RELATED CORRESPONDENCE, SHIPPING PAPERS, AND INVOICES: 

P.O. NUMBER:  PBPW 09/25/2025 #135 

TO: 
Vertosoft 
1602 Village Market Blvd SE, Ste. 320 
Leesburg, VA 20175 
Contact: Carly Moore 
Phone: (540)998-8361 
Email: carly.moore@vertosoft.com 

SOLD TO/SHIP TO: 
City of Des Moines 
Tyler Beekley 
21650 11th Ave S 
Des Moines, WA  98198-6317 
(206)870.6869
tbeekley@desmoineswa.gov

P.O. DATE REQUISITIONER SHIPPED VIA F.O.B. POINT TERMS 

09/25/2025 Tyler Beekley Des Moines 30 Days 

QTY UNIT DESCRIPTION UNIT PRICE TOTAL 

1 Term 1 11/01/2025 – 12/31/2025 
Reimbursable Travel Expenditures 

$ 86,610.27 
$  5,600.00 

1 Term 2 01/01/2026 – 12/31/2026 $ 85,007.67 

See attached quote #: Q-15189 

Authority:  At the direction of the Des Moines City Council, taken at an 
 Open public meeting on 10/09/2025. If approved, this will be used 
 as intent to create and purchase the Asset Management Program. 

SUBTOTAL $ 

10.2%  SALES TAX 

SHIPPING & HANDLING 

OTHER 

TOTAL $177,217.94 

1. Please send two copies of your invoice.

2. Enter this order in accordance with the prices, terms, delivery
method, and specifications listed above.

3. Please notify us immediately if you are unable to ship as
specified.

4. Send all correspondence to: Address above

INTERNAL INSTRUCTIONS: 
CHARGE TO DM CITY CODES:  
 45003001.541000  $131,874.29 
 10142001.541000  $ 15,497.22 
 00157501.541000  $ 14,349.21 
 00157401.541000  $ 15,497.22 

Ordered by:  Date 
Tyler Beekley  10.09.2025 

Authorized by:  
Michael P Slevin III, P.E. 
PW Director 

Date 
09.25.2025 

Attachment #1
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Statement of Work 
City of Des Moines, WA 

Creation Date: 09/24/2025 
SoW Expiration Date: 12/22/2025 
Document Number: PS-09904.3 

Created by: Brittany Worthy 

PS-09904.3 
1 
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OpenGov Statement of Work 
 

1.​ Project Scope and Understanding 
This Statement of Work (“SOW”) outlines the Professional Services OpenGov will 
provide to City of Des Moines, WA (“Customer”) under the applicable Order Form. 
Professional Services or technical requirements not listed in this SOW are out of 
scope.  
 

2.​ Exhibits 
The following exhibits are incorporated by reference and are part of this SOW: 
2.1.​ Exhibit 1: Implementation Activities 

2.1.1.​ Enterprise Asset Management 
 

3.​ OpenGov Responsibilities 
OpenGov will provide a framework for planning, communication, progress tracking, 
and coordination for activities in Exhibit 1. In collaboration with Customer, OpenGov 
will develop and maintain the Project Plan. The “Project Plan” is a detailed, living 
document that defines how the project will be executed, including tasks, timelines, 
milestones, and team assignments. OpenGov will monitor progress against the 
Project Plan, coordinate adjustments to tasks and schedules as needed, and 
conduct status meetings as agreed to by the parties. OpenGov will provide weekly 
status reports, a Project Charter, and a RAID register (Risks, Actions, Issues, and 
Decisions). The “Project Charter” is a high-level document outlining the project’s 
purpose, goals, key stakeholders, success criteria, and major milestones.  
 

4.​ Customer Responsibilities 
The Customer will appoint a primary point of contact with authority to make binding 
decisions (“Customer’s Project Manager”). This person will coordinate internal 
resources, assign subject matter experts (“SMEs”), and oversee implementation. 
Responsibilities include attending status meetings, making timely decisions, 
providing requested information, escalating issues internally, and collaborating on 
the Project Plan and Change Order process, if applicable. 
 
Customer acknowledges that the success of this project is contingent on its full 
participation. Customer must provide data within ten (10) business days of a 
request, maintain consistent data formats and access throughout the project, and 
allocate the necessary Customer resources and time to support deliverables and 
meet agreed-upon timelines.  
 
Any failure by Customer to meet its responsibilities under this SOW (each, a 
“Customer Delay”) will automatically suspend the affected obligations of OpenGov 
for the duration of the Customer Delay and for a reasonable restart period 
thereafter. All affected milestones, delivery dates, and service-level commitments 

PS-09904.3 
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will be extended on a day-for-day basis (or as otherwise reasonably necessary) to 
account for the Customer Delay, and may result in an adjustment of the fees if 
OpenGov incurs additional time, materials, or other costs as a result. Under no 
circumstances will any consequence of a Customer Delay constitute a breach by 
OpenGov of this SOW or of the Agreement, nor will OpenGov be liable for any failure 
to meet a performance obligation that is caused, in whole or in part, by a Customer 
Delay. 

5. Project Delivery
OpenGov will perform services under this SOW remotely and provide up to two (2)
onsite trips for project-related activities. Customer will provide a suitable
workspace, including a conference room with attendee capacity, non-public Wi-Fi,
and AV equipment. Travel expenses are estimated not to exceed $5,600. OpenGov
may use a combination of OpenGov personnel and OpenGov-trained implementation
partners to deliver the services described in this SOW.

6. Estimated Schedule
The estimated duration of this work is eight (8) months. The specific timeline,
including order  of delivery of the suite(s), will be determined during the project
planning activities in the Initiate Phase. Services are estimated to begin within two
(2) weeks and no later than four (4) weeks from contract signature. OpenGov
reserves the right to adjust the schedule based on the availability of Customer or
OpenGov resources, and the timeliness of deliverables provided by the Customer.

7. Acceptance Procedure
OpenGov will submit completed deliverables to the Customer’s Project Manager for
review. Within five (5) business days of receipt, the Customer’s Project Manager will
either provide written acceptance or a list of requested revisions. In the event there
are requested revisions, the subsequent review period for acceptance will follow
the same timeline until final acceptance. If Customer does not respond within this
period, the deliverable will be deemed accepted. Once a deliverable is accepted, any
requested changes will require a paid Change Order.

Acceptance milestones and review timelines will be tracked in the Project Plan.
Both parties acknowledge that delays in task completion or unresolved issues may
impact the project timeline. If OpenGov determines in good faith that Customer is
not fulfilling its responsibilities under this SOW, OpenGov may place services on
hold following a minimum of five (5) business days’ written notice. The notice will
specify the actions needed to progress the project. During the hold period, OpenGov

PS-09904.3 
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may reallocate resources without penalty and will not be responsible for resulting 
delays. 

8. Modifications
The fees and estimated timeline are based on the scope and assumptions in this
SOW. If either party determines that a change to the scope is necessary, the parties
will collaborate to define the required modification, which may result in fee
adjustments based on OpenGov’s standard rates. All modifications must be
documented in a written Change Order and signed by both parties (“Change Order”) .
Examples of changes include revisions to the project timeline, deliverables, or
resource allocation.

9. Communication and Escalation Procedure
OpenGov and Customer agree to maintain regular communication in alignment with
the Project Plan to ensure progress, resolve questions promptly, and minimize risk.
Both parties will raise any issues or concerns in a timely manner. If challenges are
not resolved through standard project discussions, Customer and OpenGov Project
Managers will escalate to their respective executive leadership teams to jointly
determine a resolution and align on a path to successful implementation.
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Exhibit 1: Implementation Activities 
 
OpenGov Implementation Methodology Overview 

 
 
Every OpenGov implementation follows a five-phase hybrid methodology designed to ensure a 
structured and collaborative deployment. The phases are: 

1.​ Initiate – OpenGov provisions access and performs initial system setup. 
2.​ Validate – OpenGov works with the Customer to confirm requirements and review initial 

configurations. 
3.​ Configure – OpenGov completes system configuration as outlined in this SOW. 
4.​ Train – OpenGov provides training to system administrators and/or end users, as applicable. 
5.​ Launch – OpenGov provides post-go-live support and transitions the Customer to 

OpenGov’s Customer Success Team. 
 
Each implementation is structured around these phases. Deliverables, sign-offs, and completion 
criteria are aligned to the relevant phase. 

Enterprise Asset Management  
 
Use Cases Build for Enterprise Asset Management: 
 

●​ Transportation 
●​ Parks and Rec 
●​ Facilities 
●​ Stormwater 

 

Initiate  
OpenGov will: 

●​ Setup a hosted sandbox and a hosted production OpenGov Asset Management 
environment, if one does not already exist 
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● Conduct one (1) remote session to review customer assets (see asset section
below), source data, GIS capabilities, ESRI authentication, and single sign on
identity provider (if applicable).

OpenGov Assumptions: 
● OpenGov assumes that the customer is responsible for performing quality control measures

on its data in EAM.

Completion Criteria: 
● The project kicked off with an  initial project timeline delivered.

Validate
OpenGov will: 

● Provide a three-day (3-day) onsite validation workshop to increase our
understanding of Customer business and functional goals. Through workshops and
interviews, OpenGov will identify best fit scenarios for OpenGov Asset Management
and provide a brief including any challenges as well as recommendations for
OpenGov Asset Management best practices relevant to Customer implementation.

● Provide a template file to be utilized by Customer staff to populate resources,
libraries, and users/roles data that OpenGov will import into OpenGov Enterprise
Asset Management.

● Provide up to two (2) remote sessions for Customer  technical GIS staff to configure
Esri Feature Services for the bidirectional GIS integration and authentication.

Completion Criteria: 
● Completion of requirements gathering workshop.

Configure

Configurations 
OpenGov will: 

● Provide configuration services, including:
o Up to ten (10) custom fields and up to two (2) custom layouts per asset type

listed in the Assets section below
o Up to thirty (30) custom fields and up to ten (10) custom layouts to be utilized

in any of the shared areas of the system, such as Tasks
o Up to twenty (20) automations
o Up to twenty (20) preventative maintenance plans

OpenGov Assumptions: 
● Implementation of any custom modification developed by OpenGov; your internal staff;  or

any third-party is not included in the scope of this project unless specifically listed above.
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Data Services 
OpenGov will: 

●​ Provide one sandbox and one production data load service through standard 
import/export functionality. OpenGov will provide template documents for data 
population. Once populated by Customer staff, OpenGov will load the data into 
Customer sandbox or production OpenGov Asset Management environment. Data 
loads may include data such as: 

o​ Parent level asset records 
o​ Asset location (spatial x/y) attributes 
o​ Parent level resource (Labor, Equipment Material, Vendor) records 
o​ Resource Rate (Labor, Equipment, Material) records 
o​ Standard system libraries 

 
●​ Provide  service for Customer  historical data listed below: 

o​ CityWorks data related to: assets, work history, total cost history, request 
history, and attachments. 

o​ For the custom data conversion service(s) listed above, OpenGov will 
provide: 

▪​ A review of the historical data along with recommendations for 
OpenGov Asset Management best fit. 

▪​ A field map workshop, which will identify where and how historical 
data will appear within OpenGov Asset Management 

▪​ A test conversion service to facilitate data conversion validation and 
testing 

▪​ One revision of the field map used for the test conversion service 
▪​ A production conversion service utilizing the final, approved field 

map 
o​ All data must be accessible to OpenGov from a SQL DB, SQL View, Access DB 

or Comma Delimited Files. 
o​ Maximum historical record count: 

▪​ Requests : 150,000 
▪​ Tasks: 1,000,000 
▪​ Overall Asset count: 2,000,000 

o​ Exclusions: 
▪​ Child records and associated child-level attributes, condition 

inspection history, and resources.  
 
OpenGov Assumptions: 

●​ OpenGov assumes that the customer is responsible for performing quality control measures 
on its data in EAM. 

●​ Data conversion services from other software system(s) or sources (including Navigator 
databases) are not included in the scope of this project unless specifically listed above. 

 
Assets 
OpenGov will: 

●​ Provide installation and training on the following asset types: 

PS-09904.3 
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o Transportation (8)
▪ Bridge; Light Fixture; Pavement; Sign; Guardrail; Marking; Pavement

Area; Support
o Parks and Recreation (10)

▪ Athletic Space; Fence; Park; Park Structure; Playground Equipment;
Bench; Landscape Area; Park Amenity; Playground; Tree

o Facilities (25)
▪ Facility; Other Site Construction; Selective Building Demolition; Site

Improvement;  Site Preparation; Facility Floor; Basement
Construction; Conveying; Exterior Enclosures; Facility
Electrical; Facility Equipment; Fire
Protection; Foundations; Furnishings; HVAC; Interior
Construction; Interior Finishes; Plumbing; Roofing; Site
Electrical Utilities; Site Mechanical Utilities; Spaces; Special
Construction; Stairs; Superstructure

o Stormwater (9)
▪ Storm Basin; Storm Channel; Storm Culvert; Storm Facility; Storm

Inlet; Storm Manhole; Storm Outlet; Storm Pipe; Storm Pump
o Up to two (2) Custom Asset Type(s) to be determined during Requirements

Gathering.

Completion Criteria: 
● Customer sign-off on ability to login and access to the sandbox.

Train

Foundational Training 
● Provide remote train-the-trainer training, up to two (2) hours, on overall system

navigation and functionality to help familiarize Customer staff with the software
environment and its common functions. Training topics include:

o Dashboards
o Standard KPI/ROI Gadgets
o Logins/Permission
o Layers
o Filters
o Maps
o Grids
o System Navigation
o Views (List & Detail)
o Standard Reports
o Attachments
o Requests, Work, Assets, Resources, Reports, and Administrator Tabs

OpenGov assumptions: 

PS-09904.3 
9 

Page 84 of 196



● OpenGov assumes that the customer is responsible for testing its workflows, automations,
integrations, and configurations within the EAM and will update the configurations as part
of its testing and training  activities.

Train the Trainer Training Event 
● Provide a three-day (3-day) onsite   "train-the-trainer" training event. The training

agenda will be defined and agreed upon by both OpenGov and Customer project
manager. To avoid redundancy, and to utilize service time efficiently, training may
cover a subset of the assets listed in the Asset section of the scope. Topics may
include any of the following:

o Request Management:
▪ Requests
▪ Requesters
▪ Task Creation from Requests
▪ Issue library (including settings such as Applies to Asset and

Non-Location)
▪ OpenGov recommended best practices for Request and Requester

Management
o Work Management:

▪ Create Task(s) (Asset/Non-Asset)
▪ Assignments (Add, Edit, Remove)
▪ Task Menu Actions
▪ Related Work Items
▪ Create Work Order
▪ Associate Task to WO
▪ Repeat Work Orders
▪ Work Order Menu Actions
▪ Enter Resources
▪ Timesheets
▪ Activity library (including settings such as Applies to Asset,

Inspection, Key Dates, Cost, and Productivity)
▪ OpenGov recommended best practices for Work Management

o Asset Management:
▪ Asset Details
▪ Preventative Maintenance Plans
▪ Inspections
▪ Linked assets (if applicable)
▪ Container/Component Relationships (if applicable)
▪ OpenGov recommended best practices for Asset Management

o Resource Management:
▪ Resource Details
▪ Labor/Equipment Rates
▪ Material Management (Stock, Usage, Adjustments)
▪ Vendor Price Quotes
▪ OpenGov recommended best practices for Resource Management

o OpenGov Mobile:

PS-09904.3 
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▪ Overall system functionality (Navigation, Interface, Maps,
Attachments, Sorting)

▪ Work Management
● Create and Update Tasks (Asset/Non-Asset)
● Assign Tasks
● Enter Resources
● Inspections

▪ Asset Management
● Create and Update Assets

▪ Request Management
● View and Update Requests
● View Requester information
● Create Task from Request

▪ OpenGov recommended best practices for mobile device use
o Administrator:

▪ Administrator:
● User Administration, Role Administration, Asset Administration,

Record Filter Administration, Import/Export, Scheduled Process
Log, Error Log

▪ Settings:
● System Settings, Map Administration, Geocode Settings, GIS

Integration settings, Asset Color Manager
▪ Manager:

● Layout Manager, Library Manager, Preventative Maintenance, Asset
Condition Manager, Notification Manager, Structure Manager,
Automation Manager

Core Training: 
● Provide remote train-the-trainer training, up to two (2) sessions on OpenGov Asset

Builder. Training topics include:
o OpenGov Asset Management Administrator

▪ Structure Manager
▪ Library Manager
▪ Layout Manager
▪ User/Role Configurations

o OpenGov recommended best practices for expanding the system’s use
and/or building assets

● Provide Preventative Maintenance Plans remote train-the-trainer training, up to two
(2) sessions. Training topics include:

o Preventative Maintenance
o OpenGov recommended best practices for proactive asset management

● Provide Advanced Inspections, Asset Condition Manager, and Asset Risk remote
train-the-trainer training, up to three (3) sessions. Training topics include:

o Performance Management
▪ Prediction Groups

PS-09904.3 
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▪ Minimum Condition Groups
▪ Activities and Impacts
▪ Criticality Factor
▪ Install/Replaced Dates

o Business Risk Exposure
▪ Risk
▪ Consequence of Failure
▪ Probability of Failure

o OpenGov recommended best practices for  Asset Risk Functionality ,
advanced inspections and condition management

● Provide Internal Request remote train-the-trainer training, up to two (2) sessions.
Training topics include:

o Internal Requests
▪ Users
▪ Views
▪ Issue Library settings and management

o OpenGov recommended best practices for advanced request management
Completion Criteria 

● Core Training and train-the-trainer has been conducted.

Launch

OpenGov will: 
● Provide  up to eight (8) hours, remote, web conferences, of working sessions to answer any

questions following solution acceptance.
Completion Criteria: 

● Go Live Support has been conducted.

PS-09904.3 
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1602 Village Market Blvd SE, Suite 320
Leesburg, VA20175 USA

Cage Code: 7QV38
UEI Number Y7D5MXRU2839
DUNS# 080431574
Federal Tax ID: 81-3911287
Business Size: Small Business

Date: 9/25/2025, 12:48 PM

Phone: 571 707-4130
Fax: 571-291-4119
Email: sales@vertosoft.com

Vertosoft Contact: Carly Moore
Phone: (540) 998-8361
Email: carly.moore@vertosoft.com

Vertosoft Quote for OpenGov - City of Des Moines, WA

Contract: Sourcewell: 060624-VTO

Quote #: Q-15189
Expires On: 10/31/2025

Ship To
City of Des Moines, WA
Tyler Beekley
206-870-6869
tbeekley@desmoineswa.gov

Quote For: 
Name:  
Company: City of Des Moines, WA
Email:
Phone: 

PAYMENT TERMS DELIVERY METHOD PAYMENT METHOD VERTOSOFT CUST ID SUPPLIER REF #
Net 30 Electronic Check/ACH/Credit Card

Overall POP Start Date: 11/1/2025
Overall POP End Date: 12/31/2028

Term 1 11/01/2025-12/31/2025

PART # DESCRIPTION QTY UNIT PRICE EXTENDED

OG-TWAQ-B100150M-AR-3Y Asset Management - Between $100-150 Million - 3Y 1.00 $5,316.17 $5,316.17

OG-TWAW-B100150M-AR-3Y Facilities Domain - Between $100-150 Million - 3Y 1.00 $2,122.90 $2,122.90

OG-TWAY-B100150M-AR-3Y Parks & Recreation Domain - Between $100-150 Million - 3Y 1.00 $1,965.65 $1,965.65

OG-TWBB-B100150M-AR-3Y Stormwater Domain - Between $100-150 Million - 3Y 1.00 $1,965.65 $1,965.65

OG-TWBC-B100150M-AR-3Y Transportation Domain - Between $100-150 Million - 3Y 1.00 $2,122.90 $2,122.90

OG-PSBG-B100150M-OT-0Y Professional Services Deployment - Prepaid - Between $100-
150 Million - 0Y

340.00 $215.05 $73,117.00

Term 1 TOTAL: $86,610.27
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Billed as Incurred and Not to Exceed

PART # DESCRIPTION QTY UNIT PRICE EXTENDED

OG-Travel-Expense-Reimb OpenGov - designed for reimbursable travel expenditures.
**Estimate expense

5,600.00 $1.00 $5,600.00

Billed as Incurred and Not to Exceed TOTAL: $5,600.00

Term 2 01/01/2026-12/31/2026

PART # DESCRIPTION QTY UNIT PRICE EXTENDED

OG-TWAQ-B100150M-AR-3Y Asset Management - Between $100-150 Million - 3Y 1.00 $33,491.91 $33,491.91

OG-TWAW-B100150M-AR-3Y Facilities Domain - Between $100-150 Million - 3Y 1.00 $13,374.32 $13,374.32

OG-TWAY-B100150M-AR-3Y Parks & Recreation Domain - Between $100-150 Million - 3Y 1.00 $12,383.56 $12,383.56

OG-TWBB-B100150M-AR-3Y Stormwater Domain - Between $100-150 Million - 3Y 1.00 $12,383.56 $12,383.56

OG-TWBC-B100150M-AR-3Y Transportation Domain - Between $100-150 Million - 3Y 1.00 $13,374.32 $13,374.32

Term 2 TOTAL: $85,007.67

Term 3 01/01/2027-12/31/2027

PART # DESCRIPTION QTY UNIT PRICE EXTENDED

OG-TWAQ-B100150M-AR-3Y Asset Management - Between $100-150 Million - 3Y 1.00 $35,166.51 $35,166.51

OG-TWAW-B100150M-AR-3Y Facilities Domain - Between $100-150 Million - 3Y 1.00 $14,043.03 $14,043.03

OG-TWAY-B100150M-AR-3Y Parks & Recreation Domain - Between $100-150 Million - 3Y 1.00 $13,002.74 $13,002.74

OG-TWBB-B100150M-AR-3Y Stormwater Domain - Between $100-150 Million - 3Y 1.00 $13,002.74 $13,002.74

OG-TWBC-B100150M-AR-3Y Transportation Domain - Between $100-150 Million - 3Y 1.00 $14,043.03 $14,043.03

Term 3 TOTAL: $89,258.05

Term 4 01/01/2028-12/31/2028

PART # DESCRIPTION QTY UNIT PRICE EXTENDED

OG-TWAQ-B100150M-AR-3Y Asset Management - Between $100-150 Million - 3Y 1.00 $36,924.83 $36,924.83

OG-TWAW-B100150M-AR-3Y Facilities Domain - Between $100-150 Million - 3Y 1.00 $14,745.19 $14,745.19

OG-TWAY-B100150M-AR-3Y Parks & Recreation Domain - Between $100-150 Million - 3Y 1.00 $13,652.88 $13,652.88

OG-TWBB-B100150M-AR-3Y Stormwater Domain - Between $100-150 Million - 3Y 1.00 $13,652.88 $13,652.88

OG-TWBC-B100150M-AR-3Y Transportation Domain - Between $100-150 Million - 3Y 1.00 $14,745.19 $14,745.19

Term 4 TOTAL: $93,720.97

Grand Total: $360,196.96
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Quote Terms

By purchasing the products and services described in this order form, the Customer is expressly agreeing to the End User
Agreement published at https://www.vertosoft.com/terms-and-conditions-opengov

Taxes: Sales tax shall be added at the time of an invoice, unless a copy of a valid tax exemption or resale certificate is
provided.
Credit Card Orders: Additional fees may apply if paying by credit card.

All Purchase Orders must include: End User Name, Phone Number, Email Address, Purchase Order Number, Government
Contract Number or Our Quote Number, Bill-To and Ship-To Address (Cannot ship to a PO Box), Period of Performance
(if applicable), and a Signature of a duly Authorized Representative. 
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YZ[\]̂_̀	àbcdZec	fYg	hiijkjkYlYmhjlnopalqhoolikrnmjasosam

Page 94 of 196



����������		


��
	������																										 	 �		

�����������	������������	�������	��	��������
	� 	�	!����"�#���$%	&$����	������	�	#��"'���	������	��	(��	���	���	�)$	 ��(��	���	�'�	#��"'���	�����	�'����	"������	$���	�'�	�##��"����	*���"�)���	"�$���"�	$�(���
	+��	!����"�#���$%	&$����	������	�$���	�'��	,�$���"�	(���	��	������	#����	��	�-#������$	��	"�$"�������$	� 	�'��	,�$���"�.	'�)�����	*�##����	#�� ��(�$"��	!����"�#���$%	&$����	#��(�$�	����%����$��	�$�	�$�	�##��"����	)����$��	#������	��	��'��	*�##����	��	!����"�#���$%	&$����	����%����$�	(��	�-��$�	����$�	�'�	���(	� 	�'��	,�$���"�
			*�##����/�	�""�#�����	 ��(�	� 	#��(�$�	���	�$"�����	�$	���	����"'��	!��#����
		!����"�#���$%	&$������	)���	��	������	���#�$�����	 ��	#��(�$�	�$�	*���"�)���	)���	'���	$�	���������	 ��	�$�	�$#���	�$���"�	� 	�$�	!����"�#���$%	&$����
				0
	+11�2�34+5	2&
6*	+41	,341�2�34*�!+
2�,�!+2�47	+11&4186
	+������$��	���(�	�$�	"�$�����$�	��	�	#��"'���	������	��	��'��	��9�����	���$��"���$	��"�(�$�����$�	(��	��	$�%�������	���)��$	�	!����"�#���$%	&$����	�$�	*�##�����	��"'	��	:��	��	�$������;�#�"� �"	��9����(�$���	��%��	��9����(�$��	<�
%
�	�  ��(�����	�"���$	��	�((�%�����$	������	��9����(�$��=�	��	�#�"� �"	��"��	#���"�	��9����(�$��
	*�(�	!����"�#���$%	&$������	(��	��9����	�'�	���	� 	�	!����"�#���$%	+���$��(�	�'�	���(�	� 	)'�"'	)���	��	$�%�������	����"���	���)��$	�'�	!����"�#���$%	&$����	�$�	�'�	*�##����	��	���	���'���>��	��������	�������������	��	����������	��	�##��"����
		+$�	$�%�������	�������$��	���(�	�$�	"�$�����$�	(���	$����	��	����	 ��������	��	�'�	!����"�#���$%	&$����	�'�$	)'��	��	"�$���$��	�$	�'��	,�$���"�
		,
	*!&,�+5�?&1	*&
@�,&	
&A8�
&6&42*
	�$	�'�	���$�	�'��	�'�	!����"�#���$%	&$����	��9�����	�����"�	��	�#�"����>��	#�� ��(�$"�	��9����(�$��	$��	���������	�$	�'��	,�$���"�	<��"'	��	�;"�((��"�	�#�"� �"����$��	�#�"����>��	��������	��9����(�$���	��	��'��	�#�"� �"����$�	�$�	��9����(�$��=�	�'�	!����"�#���$%	&$����	�$�	�'�	*�##����	(��	�$���	�$��	�	��#������	���$����$�	�%���(�$��	�#���	 ��(	�'��	,�$���"�
	*���"�)����	�$"����$%	���	�%�$��	�$�	�(#�������	)���	$��	��	(���	�	#����	��	�	"���(	 ��	����"'	� 	��"'	�%���(�$�
				1
	2&
6�4+2�34	3B	3
1&
*
	!����"�#���$%	&$������	(��	���(�$���	�$	������	�$	)'���	��	�$	#����	�((��������	�#�$	$���"�	��	*�##����	�$	�'�	���$�	� 	�$�	� 	�'�	 ����)�$%	���$��C				 D
	2'�	!����"�#���$%	&$����	 ����	��	��"����	 �$��$%	��	�##��#������$	 ��(	���	%����$�$%	����	��	������	��  �"��$�	��	#��	 ��	�'�	�9��#(�$��	#����"���	��	�����"��	��	��	#��"'����.	��	�
	B�������	������	��	#����$"���	��)�	��	��%������$�	#��'����	�'�	#��"'���	��	"'�$%�	�'�	!����"�#���$%	&$����/�	��9����(�$��
		&
	73@&
4�47	5+E	+41	@&48&
	2'�	%����$�$%	��)	�$�	��$��	 ��	�$�	�"���$	�������	��	�	!����"�#���$%	&$����/�	�����	)���	��	�����(�$��	��	�'�	!����"�#���$%	&$����	(�F�$%	�'�	#��"'���
				 GH	IJKLMNOP	KOPQRIO		

STUVWXYZ	[Z\]̂T_]	̀Sa	bccdedeSfSgbdfhij[fkbiifcelhgd[mim[g

Page 95 of 196



����������		


��
	������																										 	 �		

�
	�
���
�	�������	
��
����������
	� !!"#�$	%#""	&''#()	&)	�**+ ),	
�!$�'�),&,#��	,+	�+ $*�%�""	-+$	,.#'	�+),$&*,	&)/	0 ',	!$+�#/�	!$+0!,	)+,#*�	,+	�+ $*�%�""	#-	,.&,	!�$'+)	#'	*.&)(�/
	�.�	�**+ ),	
�!$�'�),&,#��	%#""	1�	$�'!+)'#1"�	-+$2			 3	�&#),�)&)*�	&)/	0&)&(�0�),	+-	,.#'	�+),$&*,4	3	�#0�"5	$�'!+)'�	,+	&""	�+ $*�%�""	&)/	�&$,#*#!&,#)(	�),#,5	#)6 #$#�'4	&)/	3	7 '#)�''	$��#�%'	,+	�+ $*�%�""	&)/	�&$,#*#!&,#)(	�),#,#�'8	#-	&!!"#*&1"�
		7
	7�������	
����9�
	� !!"#�$	0 ',	!�$-+$0	&	0#)#0 0	+-	+)�	1 '#)�''	$��#�%	%#,.	�+ $*�%�""	!�$	*+),$&*,	5�&$
	�.�	1 '#)�''	$��#�%	%#""	*+��$	'&"�'	,+	�&$,#*#!&,#)(	�),#,#�'8	!$#*#)(	&)/	*+),$&*,	,�$0'8	&/0#)#',$&,#��	-��'8	'&"�'	/&,&	$�!+$,'8	!�$-+$0&)*�	#'' �'8	' !!"5	#'' �'8	* ',+0�$	#'' �'8	&)/	&)5	+,.�$	)�*�''&$5	#)-+$0&,#+)
			 :;	<=>?<@	?A	B?A@<CB@	DCE=D	CB@FGF@H	CAI	CIJFAFD@<C@FG=	K==	>CHJ=A@		�
	����
���	��L��	��������	
���
�
	�&*.	*&"�)/&$	6 &$,�$8	� !!"#�$	0 ',	!$+�#/�	&	*+),$&*,	'&"�'	&*,#�#,5	$�!+$,	M
�!+$,N	,+	,.�	�+ $*�%�""	� !!"#�$	O���"+!0�),	�/0#)#',$&,+$	&''#()�/	,+	,.#'	�+),$&*,
	
�!+$,'	&$�	/ �	)+	"&,�$	,.&)	PQ	/&5'	&-,�$	,.�	�)/	+-	�&*.	*&"�)/&$	6 &$,�$
	�	
�!+$,	0 ',	1�	!$+�#/�/	$�(&$/"�''	+-	,.�	) 01�$	+$	&0+ ),	+-	'&"�'	/ $#)(	,.&,	6 &$,�$	M#
�
8	#-	,.�$�	&$�	)+	'&"�'8	� !!"#�$	0 ',	' 10#,	&	$�!+$,	#)/#*&,#)(	)+	'&"�'	%�$�	0&/�N
			�.�	
�!+$,	0 ',	*+),&#)	,.�	-+""+%#)(	-#�"/'2		 3	�&$,#*#!&,#)(	�),#,5	�&0�	M�
(
8	�#,5	+-	�,&!"�'	R#(.%&5	O�!&$,0�),N4	3	�&$,#*#!&,#)(	�),#,5	�.5'#*&"	�,$��,	�//$�''4	3	�&$,#*#!&,#)(	�),#,5	�#,54	3	�&$,#*#!&,#)(	�),#,5	�,&,���$+�#)*�4	3	�&$,#*#!&,#)(	�),#,5	S#!��+',&"	�+/�4	3	�&$,#*#!&,#)(	�),#,5	�+),&*,	�&0�4	3	�&$,#*#!&,#)(	�),#,5	�+),&*,	�0&#"	�//$�''4	3	�&$,#*#!&,#)(	�),#,5	�+),&*,	��"�!.+)�	� 01�$4	3	�+ $*�%�""	�''#()�/	�),#,5��&$,#*#!&,#)(	�),#,5	� 01�$4	3	�,�0	� $*.&'�/	O�'*$#!,#+)4	3	�,�0	� $*.&'�/	�$#*�4		3	�+ $*�%�""	�/0#)#',$&,#��	T��	�!!"#�/4	&)/	3	O&,�	� $*.&'�	%&'	#)�+#*�/�'&"�	%&'	$�*+()#U�/	&'	$���) �	15	� !!"#�$
		7
	�O������
�����	T��
	�)	*+)'#/�$&,#+)	-+$	,.�	' !!+$,	&)/	'�$�#*�'	!$+�#/�/	15	�+ $*�%�""8	,.�	� !!"#�$	%#""	!&5	&)	&/0#)#',$&,#��	-��	,+	�+ $*�%�""	+)	&""	�6 #!0�),8	�$+/ *,'8	&)/	��$�#*�'	!$+�#/�/	,+	�&$,#*#!&,#)(	�),#,#�'
	�.�	�/0#)#',$&,#��	T��	0 ',	1�	#)*" /�/	#)8	&)/	)+,	&//�/	,+8	,.�	!$#*#)(
	� !!"#�$	0&5	)+,	*.&$(�	�&$,#*#!&,#)(	�),#,#�'	0+$�	,.&)	,.�	*+),$&*,�/	

VWXYZ[\]	̂]_̀aWb̀	cVd	effghghViVjegiklm̂inellifhokjĝplp̂j
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defghijk-lkmnoepn-qdr-sttuvuvdwdxsuwyz{lw|szzwtv}yxul~z~lx

Page 125 of 196



�� �������	�
����
�����	���������	�����	��	����	���	������������	��������	����	��������	�	�����	���� �	����������
�	�	����������������	�����	�����	��������	����	���	��	�
������	���	�����	�	�����	�������������������������� ����

������������	���	�	�����	
����
��	�������������������������
��	���
������	����	����	�	����	����������
�����
�	�����	����	��	�
������	���	!�����������	�!������	�
	�����	��
�����
�����������	�����
���	���������������
��	��
��
���	���
�����������������������	��������	����	���	�!�������������	��

	����������
���	��	��������	�
��
��	�������"�	�	���	�����
���!�	����������	�����	�������	����������
�����	�������	������	���� ��������
�����
������	�����
��	����	�����
�
�������	������������������#$%&�����''%�!������	���
�	�	���	���

������������	���	�����
��	����	�����
���	����	������	��������	�����������	����&	������������������
���	���������������	����	�
���	����
������������	�����	�!�	�������������������	������������	�����	�	����	���������	��������
��	��	�������"�	�	���	�����
���!�	�
	�����
��������������	������"�������
���	��	�!����
�	�	���
��	������	��������������	��	������	(�	��	����	�	�����������	����������������
��	�����������������	
��
�	��!��	����������	�������	�
����������	���������������������	��		��������
��	�����	�����������������������	�	������	���������������������������	���������
�����	���	�������	����	���������
��	����		���������
����������������	�������
��	(���	�	�����'������������
���	�	���	���������	����	������������������	�	����������	�	��
�	������	�����	���	��������
!�	�����	��
!�����	�������������	�������������������	��������	���)
����
�������	�	��	���
������	�!��	��������	����	�������������	�����	�	�����	�����������������������
���������������	������������	�
������	�����	
��
�	��!�
������������������	���������������	��������������������������������������������	����
��*������	��
	�����������������!������	����	��
�����	������
������	���	���������	�	�����	������	���������	��
����	(�	���
+,

�- .�	�����	��������
/�0�����	��
�����������	�	����	����	��������
�����������	��!���������������	����������������	�!�������
�����	���������������� �	������������������

��	�����	��������	�����	��������������������	�������������	����	�����	����������	��!���������������	����������������	�!�������
�����	������	��������	�����	��������
���������������������	��	��'���	������	��������
�#���	���	��1�'�#2�����3	������456������	�&	������������������ �����

��	��!����������� 
	�#��!�7�������	!�����%�������
��!�
�������8	����	��������
��������	��	�	��
	����������
�%����������	��������
�7	�
���	��1�%�7�2�����	��������	���	������
�����	��������	�	������������ 
	�#��/� 
	�#��9���������	�����	����	����������	��������
��������!�	�������������������	��!���������������	����������������	�!�����	��	����	�
���	���	�������������� 
	�#������	�	������'�#�:�;�����3	������456����������!�
������������%�7�������	��������	������
�����	��7�	���
��������������	���	����	�����������	
����������������!����		���	��	�����
��������
!���������"������������	���������������	���	��������������������������	��� 
	�#����	������
��
���	����	������	��������
��	����	�����	�������	���		����������������	��������	��������
��	�������
����	����	������������	���	��	<
	��	��	��7�������	/�7�������	�����	�����	��������������	����������	����	�����	����	�	�
��	��7�	
���������'�#�����3	������456�����	���	������
�����	������
�	�	����	��%�7����������	���	������
�����	��7�������	9���������	�������	���������8���	����	����	��	������!����	������	��	<����������	�!�������

����������������	��	��������	�����	����		���	��	�����������	��	�����������������	��7�	
������������
����	�������	�����	���	������	��������
��	����	�����	����	�������	��������������	����������8	���	�������������	��	����	�
��%�������
��/�%�������
���	����	����	���
��������������	�����	����������	��!���������������	����������������	�!��
����	���������'�#�:�;�����3	������456������������7�	
����	�����	����	���%�7�����	��������	���	����������	���������	��������
����
�����	��%�������
��9���������	�������	���	����	�����������	<�"��"�
		�����
�������	�!��	
���������������!�������=������	��	<����8	���7�	
�	����	���������	��������
�	<
	����������	�������	������
��	��	��������
���	���	���
�������!�	������������		�����	�����	������	��������
�����������
+,

>?@AB+CDE+F?GHBIJ+>BKHL+?IM+NOI?IPOIQ+RSJOTILUOIBVJBH WXBLJOTI YBLSTILB+Z�4 $	�����	�
����
�
�	����	�����������	
�	��
�
�	����	������ �	�����������	
���[	���5�
�
�	����	�������������������������
��		�\���	�	��������3���	�����]�����#��	���	���	�����	��� ������	
�	��
�
�	����	��������	������'0!���	��!�������	��������� +,�� $	�����	���
��	��������������������
��������������	�������	��
�	�����������������	���	�����	�����	�� �	�����������	���	<�	��	��
�
�	���
����������������
������������������	�������
�
������	������	�
���������������	��
�
�	����������	���	���
�����������	�������	��		��������	���	�������	���	����	�������̂���		
����	���������������	����	���	�����(���������
���	����������������
�����	���	����	���	�����������
����	���	������������������!�������	<���	�
�
�	����
��������	����������
�����	�������
"���	��
�����������(����	��
����������
��������
����������������������"���	��3��3��������	� +,�_ $	�����	���
���������������������������	���������
���
��
��	������	��������	�������������������	�����������1���	�������!��	������������������!��	����	��	�	�����		�	���!�	���2��.
����������
�	����	����1����

������	2������	������	����
������	���������
�����	�
���	� �	����	�������	����	�̀���.�	��]��	��	����		�	����1̀.]��2�����

������	��	����a�����������������	���������	��������	���

��	����	���	�
��
���������
������������������������̀���.�	��]��	��	����		�	���\�	���������	���������	������������	�b3�	
�:�"�$����	���c�
������������	���������������	��b3��������7�����������$����	���3��
�	��c���8�
�����	������	��b̀.]��c������		���
����	������������
� +,�6 $��
������	
����	�%"�����
�����	�	�������
�
�	���
���	���������!������	�	���
��������������������3����	�	���
������
������	�����	�����������������
���	��� d	�!��	�������	
����	�	�%"�����
�����	�	�������
�
�	���
���	���������
����	����	��������e45!555��7�	�	�������f�
���	�������		���������	���������	�	�������������� +,

ghi+jklmnop+qrs+tutuvw xnyizo+j{lnp+xno|z}z~|

��������+��������+���+������������������������������������

Page 126 of 196



����������	
���
���
��������
������������������������ ���!��"����������#��$%�&����&��#���!����'�(���')�*�������"�����#������&���(�����������������%�����+%&�"���&�����(��"�����%��� ��#�����"��!�����'������,���������&��&���(�������#��-.�/��#����"������,�������/������#��0�%���'������������������%���,#�� ��-�$%�&��.��")1�
�23�4 56�73�8
 9�7:8
7��;<= >�&���(�?@�%�?������ ?"����?A�) )/?����B���"?��&��%��&?��?����%��B���� ��@?��&��%��&C)?�������?��������?������ ?����?A����%��� ?&�������?��?��&�?������ ?���?�#�?0�%���'���?��&��%����?�����C?��?���?�!?�#�?���"&?�#��?@�%?'���?0�%���'���?��?���&����?�&?����?�!?@�%�?-.�?��&���&�)?D!?�������(��/?�������?�?0*E?!��?���#?���"?��?@�%�?�����&��)?E�����?@�%�?������ ?"�������&?A�!?�������(��C?��?�#�?���%"���?%�����?&������?�!?@�%�?��&���&�) >%�?��?�#�?�%"(��?�!?&%������&?'�?���?�����&�� ?���?�#%&?�#�?��� �?�%"(��?�!?����&?�#�&?(��� &/?F����&�!�?�&?�������� ?�?�������� �?��&��%��?�!!?�%�?������ )???G#�?H?��&��%��?'���?(�?�!!?�#�?��"��?&%������IJKL?L0-�)?G#�&?�������#?'���?"�M�?��?&�"���&���?!��?0�%���'���?������������ ?�������&?��?����%����?�#�?��&�?�!?��@? ����?����?%&�� ?�#�?!��"%��N?0�%���'���?�����?O?L0-�?P?AL0-�?Q?H?��&��%��C)??.��?�R�"���/?�!?�#�?&%������?��&��%��?�&?STH/?���?�#�?L0-�?�&?USTT/?�#�?��&�?��?�#�?0�%���'���?������������ ?�����@?'�%��?(�?U=T)TT/?&#�'�?�&N?USTT?P?ASTTQT)STC?O?U=T)TT)???V�?#���?��������?��?KR���?0�����&#���?������?W0�%���'���?������ X?�#��?�������&?��������?������ ?��!��"�����?��?�#�?W0���?Y?B?>��%"���&X?&������?�!?�#�?&%("�&&���?%����?W������ )Z �Q[T \%����!@?�#�?������ ?��&��%��?�����&�����?(@?�#�?������ ?�����&��?��?�#�&?��&���&�)?.��?�R�"���/?�!?�#�?������ ?��?@�%�?��&���&�?�����&���&?�?�������� �?��&��%��?!��"?L0-�?��?��&�/?&����?�#�?�������� �?��?�������� �?��� �) ]&?&�����?��?�%�?��&'��?��?\%�&����?̂<=/?F����&�!�?�&?�����&�� ?�?��� �?�%"(��?�!?&%������&?�&?�?����?�!?�%�?&%("�&&���?���?�#���!���?�?���?&�_�?!��&?���?�������#?�� ����� ?�?������ ?��&��%��?�&?���?!��&�(��)?D�?�#�?W0�%���'���?������ X?KR���?!���?A������%&�@?��!�������?�&?&%("�����?��?W0���?Y?B?>��%"���&X?&������?�!?�#�?&%("�&&���?%����?W������ XC?'�?#���?��!!�����?�������� �?��&��%��&?��&���?�#��?���?���������?%���?�#�?&%������)?G#�?��&��%��?��� �?�&?��@'#���?!��"?SB̀TH?�!!?L0-�) �Q[S >�&���(�?��@?$%�����@?��?���%"�?��&��%��&?��?��(���?��� ��"&?�#��?@�%?�!!��) G#���?���?��?$%�����@?��?���%"�?��&��%��&?��?��(���?��� ��"&?������(��?!��"?�#�?�����&��?&�!�'���?&%������&)?J%�?��&��%��&?��������?�!!?�!?L0-�?���?��&� ���?��?(�?��"��������?'��#�%�?�#�?����?!��?&%�#?��� ��"&)?D�?"�&�?��&�&?�#�&?�&?�� �������?��?�?����B(@B����?(�&�&/?�&?������) �Q[Y �����&�?�?"��#��?�!?!���������� ?W&�%����X?����%��&?��?�������?&������&/?'#��#?"�@?(�?��!�����?��?�&?W����?"��M��X?���"&?��?W���&�������?������&X)?.��?�R�"���/?@�%?"�@?&%���@?&%�#?���"&?W��?��&�X?��?W��?��&�?��%&?�?�������� �/X?��?@�%?"�@?&%���@?�?$%���?!��?���#?&%�#?��$%�&�) .��?��@?��$%�&�&?��?���"&?�#��?���?���&������?W����?"��M��/X?F����&�!�?'���?�������?�?$%���?�#��?�&?��(����?�&?&%�#) �Q[a D�����!@?��@?���"���?�!?�#�?�����?��&�?�!?��$%�&�����?�#��?�&?bJG?����%���?��?�#�?������ ?&%("�����?'��#?@�%�?��&���&�)?G#�&?����%��&?���?����������?�#�� �&?�&&�������?'��#?�?�%��#�&�?�#��?���?���?�������@?������!���?�&?!��� #�?��?&#����� ?�#�� �&)?.��?�R�"���/?��&�?��&�&?!��?���"&?��M�?���B�������@?��&�������/?��&���������/?&��?%�/?"�������@?������� /?��?�������?��&�������)?D�����!@?��@?������&?�#��?�"��&�?&%�#?��&�&?���?�#���?��������&#��?��?�#�?�����&��) G#���?���?��?���"���&?�� ����� ?�#�?�����?��&�?�!?��$%�&�����?�#��?���?���?����%���?��?�%�?��&���&�) �Q[c D!?!��� #�/?�������@/?��?&#����� ?�&?��?����������?��&�?��?�#�?0�%���'���?������������ ?�����@/?��&���(�?��?������?�#�?��"�����?!��� #�/?&#����� /?���?�������@?��� ��") G#���?���?�@������@?��?����������?��&�&?&%�#?�&?!��� #�/?�������@/?��?&#����� ?�&&�������?'��#?�%�?����&������&?�&?���?�!?�%�?����%��&?���?���B��� �(��?A�)�)?&�!�'���?�����&�&C �Q[̀ 0����!�����@?��&���(�?!��� #�/?&#����� /?���?�������@?���"&?��?��� ��"&?������(��?!��?]��&M�/?d�'���/?,�����/?��?��@?�!!&#���?�������@) V�?��?���?#���?��@?&����!��?!��� #�/?&#����� /?�������@?���"&?���I��?��� ��"&?������(��?!��?]��&M�/?d�'���/?,�����/?��?��@?�!!&#���?�������@) �Q[< >�&���(�?��@?%��$%�?��&���(%����?���I��?�������@?"��#��&?��?������&?�!!����?��?@�%�?�����&��) V�?��?���?#���?��@?%��$%�?��&���(%����?��?�������@?"��#��&?�&&�������?'��#?�%�?����&������&)?V�?��/?#�'����/?#���?�#�?�(����@?��?'��M?�#��% #?�%�?&�!�'���?&%������&?��?�������?�����&�?����!?�!?K������"���?��?����!?�!?>������@?A��KI��>C?%���?����&������?��"�������)?G#�&?��&%��&?0�%���'���?������������ ?�������&?(%@�� ?����%��&?�#��% #?F����&�!�?(���!��?!��"?��?����������?��@��?�!?&��%���@?B? %��������� ?����&������@/?����%���(����@/?���?���!������?��?�������� ?�#�?��������?����%��&?���?&������&) �Q�������e��	
���
��fgg�
��1�
�23�4 �h��	
���
��fgg�
����
�3h�7�	
8:87����7��; i844�
37[[ ()��#��&�"���&��#�������&����@������@��!!��&����j�J&/�����������������%��"������ ���_�����&/����&������%��#�&�� �������"���&) �

klm�nopqrst�uvw�xyxyz{ |r}m~s�n�prt�|rs�~�~��

����������������������������������������������������������

Page 127 of 196



��������	�
��
������
��
�
�����
�������
������ �����
�� ������������ �� !"#"!$%%&'( )!*"+ '$,&') %#-$.("/'�*0! ))'0*'�*01*$2'/3$/'&0.'�%$,'/0' 2�%0&'/0'4 *"#&'!02�%"$,! '5"/3'&0.*'�*0�0) ('60,/*$!/'5"/3'�0.*! 5 %%7'83")'�*0! ))'",!%.( )' ,).*",1'/3$/'�0.*! 5 %%'�$*/"!"�$/",1' ,/"/" )'0+/$",'/3 '�*0� *'�*"!",19'/3$/'/3 ': ,(0*'* �0*/)'$%%')$% )'.,( *'/3 '60,/*$!/' $!3';.$*/ *9'$,('/3$/'/3 ': ,(0*'* 2"/)'/3 '�*0� *'$(2",")/*$/"4 '#  '/0'�0.*! 5 %%7'<*04"( ').##"!" ,/'( /$"%'/0').��0*/'&0.*'$+"%"/&'/0'* �0*/';.$*/ *%&')$% )'/0'�0.*! 5 %%'$)'( )!*"+ ('",'/3 '60,/*$!/'/ 2�%$/ 7
: */0)0#/'")'!022"// ('/0'�*04"(",1'/3 '3"13 )/';.$%"/&'0#') *4"! '/0'�0.*! 5 %%'/3*0.13'/3")'!0,/*$!/7'80'#$!"%"/$/ '/3")'3"13'% 4 %'0#') *4"! 9': */0)0#/'2$",/$",)'$,'=�>'?@@ABC@AD'! */"#"!$/"0,'/3$/'( 20,)/*$/ )': */0)0#/E)'!022"/2 ,/'/0'/3 '3"13 )/'% 4 %'0#' F! %% ,! '$,('!.)/02 *')$/")#$!/"0,7'>.*'G.$%"/&'H$,$1 2 ,/'�*01*$2').��0*/)'0.*'!0* '+.)", ))'�*0! )) )'$,('�*04"( )'/3 '/00%)'/3*0.13'53"!3'5 '2 $).* 9'!0,/*0%9'$,('"2�*04 '/3 ) '�*0! )) )'53"!3'",!%.( B'-'H$",/$",",1'�*0(.!/'!$/$%01)'$,('�*"! '%")/)'0,'("## * ,/'104 *,2 ,/'!0,/*$!/'4 3"!% )7'''-'I**0*'#*  ';.0/",1'/0'/3 '104 *,2 ,/'0,'+ 3$%#'0#'0.*'/ !3,0%01&'�$*/, *)7'-'I##"!" ,/'<.*!3$) '>*( *'J<>K'�*0! ))",1'#*02'0.*'�.+%"!') !/0*'!.)/02 *)7'-'I##"!" ,/'<>'( %"4 *&'/0'0.*'/ !3,0%01&'�$*/, *)7''L!!.*$/ '",40"! '!* $/"0,'#0*'�.+%"!') !/0*'!.)/02 *)'#0*')0%./"0,)'( %"4 * ('+&'0.*'/ !3,0%01&'�$*/, *)7'-'6.)/02 *')$/")#$!/"0,'2 $).* 2 ,/'5"/3'/3 '04 *$%%'�*0!.* 2 ,/'�*0! ))' F� *" ,! '/3*0.13': */0)0#/7''-'L!!.*$/ '$,('/"2 %&'#  '* 2"//$,! 7'M. '/0'/3 ',.2+ *'0#'0/3 *'!0,/*$!/)'5 '30%('$,('!.** ,/%&'* �0*/'20,/3%&'$,(N0*';.$*/ *%&'0,9': */0)0#/'3$)' )/$+%")3 ('$'/$"%0* (9')/* $2%", ('�*0! ))'#0*'!0,/*$!/'* �0*/",17'83 * #0* 9'5 '$* '!0,#"( ,/'/3$/'5 '!$,').!! ))#.%%&'( %"4 *';.$*/ *%&'* �0*/)'/0'�0.*! 5 %%'5"/3",'OD'($&)'#0%%05",1'/3 ' ,('0#' $!3';.$*/ *9'2  /",1'$%%'/3 '* ;."* ('#" %()')� !"#" ('",'/3 '!0,/*$!/'/ 2�%$/ 7'>*$!% 'P /�."/ 9'/3 'IQ<'JI,/ *�*") 'Q )0.*! '<%$,,",1K'/00%'.) ('+&': */0)0#/'!.** ,/%&'1 , *$/ )'20,/3%&'* �0*/)'0,'$%%'",40"! ('/*$,)$!/"0,)9'$%* $(&'",!%.(",1'/3 '* % 4$,/'#" %()'#*02'/3 '�0.*! 5 %%'!0,/*$!/'/ 2�%$/ 9').!3'$)' ,/"/&',$2 9'$((* ))9'!0,/$!/'( /$"%)9'�*"! 9'($/ 9' /!7''8&�"!$%%&'* ! "4 ('",'/3 '#"*)/'5  R'0#'/3 '20,/39'0.*'60,/*$!/)'/ $2'* 4" 5)'/3 '/*$,)$!/"0,)'5"/3",'/3 '* �0*/'$,('/*$,)�0) )'/3 2'",/0'/3 ')� !"#" ('!0,/*$!/",1'/ 2�%$/ '0*'�0*/$%'/0'")). ').!! ))#.%'#  '�$&2 ,/)7'83 '$(2",")/*$/"4 '#  '")'$%)0'",�.// ('$/'/3 '�0.*! 5 %%'$!!0.,/'% 4 %'$,('5"%%'$./0-$��%&'/0'$%%'�0.*! 5 %%'/*$,)$!/"0,)'",'/3 '* �0*/9' ,).*",1'/3 '�*0� *'#  '")'$%5$&)'* 2"// (7'S ' ,).* '�0.*! 5 %%'�$*/"!"�$/",1' ,/"/" )'* ! "4 '/3 '�*0� *'�*"!",1'/3*0.13'0.*';.0/",1')&)/ 29'6<G'+&'�$% )#0*! 7'83")'5"%%'3$4 '�0.*! 5 %%'!0,/*$!/'�*"!",1'�* -%0$( ('.�0,'!0,/*$!/' F !./"0,'/0' %"2",$/ '2$,.$%'�*0! )) )'$,('�0/ ,/"$%'3.2$,' **0*7

�T
�? =#'&0.'$* '$5$*( ('$'!0,/*$!/9'�*04"( '$'# 5' F$2�% )'0#'",/ *,$%'2 /*"!)'/3$/'5"%%'+ '/*$!R ('/0'2 $).* '53 /3 *'&0.'$* '3$4",1').!! ))'5"/3'/3 '!0,/*$!/7 : */0)0#/'5"%%' 2�%0&'$'G.$%"/&'L)).*$,! '�.*4 "%%$,! '<%$,'JGL�<K'/0'+ ,!32$*R9''2 $).* 9'$,('"2�*04 '/3 ' ## !/"4 , ))'0#'0.*'+.)", ))'$,(''/ !3,"!$%'0� *$/"0,)'/3$/').��0*/'/3 '!0,/*$!/7'83 'GL�<'5"%%'+ '$(2",")/ * ('$,('!0,/*0%% ('+&'$') �$*$/ 'G.$%"/&'L)).*$,! 'H$,$1 *'/0'",( � ,( ,/%&'20,"/0*'$,(' 4$%.$/ '+.)", ))'$,('/ !3,"!$%'$!/"4"/" )' $!3';.$*/ *7'Q ).%/)'$,('$,&'!3$,1 )'#*02';.$*/ *%&' 4$%.$/"0,)'5"%%'+ ')3$* ('5"/3'�0.*! 5 %%7': */0)0#/''3$)'/$"%0* ('$'GL�<'#0*'* % 4$,/'#.,!/"0,)'/0'",!%.( '* )�0,)"4 , ))'/0'/3 '<.+%"!'� !/0*'$,('I(.!$/"0,'L(2",")/*$/"0,'�0#/5$* '�0%./"0,)'QU<9'/"2 %", ))'#0*'0*( *'�*0! ))",1'$,('( %"4 *&9'$,('$!!.*$!&'$,('/"2 %", ))'0#'!0,/*$!/'( %"4 *$+% '* ;."* 2 ,/)7'H /*"!B'L(2",")/*$/"4 'U  '''�.*4 "%%$,! 'H /30(B'=,)� !/"0,'''< *#0*2$,! '�/$,($*(B'L!! �/$+% '� *#0*2$,! '")'2 /'+&'/"2 %&').+2"))"0,'$,('$!!.*$!&'0#'* �0*/)'$,('* 2"//$,! '0#'�$&2 ,/)7'''G.$%"/&'V 4 %B'A@@W'''Q �0*/",1'H /30()B'G.$*/ *%&'* �0*/",1'/0'�0.*! 5 %%''''H /*"!B'G.$*/ *%&'�$% )'Q �0*/",1'''�.*4 "%%$,! 'H /30(B'=,)� !/"0,'''< *#0*2$,! '�/$,($*(B'L!! �/$+% '� *#0*2$,! '")'2 /'+&'/"2 %", ))'$,('$!!.*$!&'0#'/3 '* �0*/'''G.$%"/&'V 4 %B'A@@W'''Q �0*/",1'H /30()B'G.$*/ *%&'* �0*/",1'/0'�0.*! 5 %%''''H /*"!B'G.0/ 'L!!.*$!&'''�.*4 "%%$,! 'H /30(B'=,)� !/"0,'''< *#0*2$,! '�/$,($*(B'L%%';.0/ )'")). ('/0'�0.*! 5 %%'�$*/"!"�$/",1' ,/"/" )'./"%"X '/3 '!0** !/'!0,/*$!/'�*"!",17'83")'")'2$( '�0))"+% '/3*0.13'0.*';.0/",1')&)/ 29'6<G'+&'�$% )#0*! 9'/3$/'3$)'!0,/*$!/'�*"!",1'�* -%0$( ('/0' %"2",$/ '2$,.$%'�*0! )) )'$,('�0/ ,/"$%'3.2$,' **0*7'''G.$%"/&'V 4 %B'A@@W'''Q �0*/",1'H /30()B'G.$*/ *%&'* �0*/",1'/0'�0.*! 5 %%

�T

�@ =( ,/"#&'$'�*0�0) ('$(2",")/*$/"4 '#  '/3$/'&0.'5"%%'�$&'/0'�0.*! 5 %%'#0*'#$!"%"/$/",19'2$,$1",19'$,('�*020/",1'/3 '�0.*! 5 %%'60,/*$!/'",'/3 ' 4 ,/'/3$/'&0.'$* '$5$*( ('$'60,/*$!/7'83")'#  '")'/&�"!$%%&'!$%!.%$/ ('$)'$'� *! ,/$1 '0#': ,(0*E)')$% )'.,( *'/3 '60,/*$!/'0*'$)'$'� *-.,"/'#  Y'"/'")',0/'$'%", -"/ 2'$(("/"0,'/0'/3 'H 2+ *E)'!0)/'0#'100()7'J�  '/3 'QU<'$,('/ 2�%$/ '60,/*$!/'#0*'$(("/"0,$%'( /$"%)7K : */0)0#/'VV6'�*0�0) )'$'A7CDW'$(2",")/*$/"4 '#  7'83")'#  '5"%%'R  �'/3 '!0,/*$!/'!02� /"/"4 '$1$",)/': */0)0#/Z)'0/3 *'!0,/*$!/'0## *",1)'$,('$!! % *$/ '/3 '",/ *,$%'$(0�/"0,'0#'/3 '!0,/*$!/9'$%%'53"%)/' ,).*",1'5 '3$4 '/3 ', ! ))$*&'2 !3$,")2)'",'�%$! '/0'�*04"( ').� *"0*'4$%. '/0'�0.*! 5 %%E)'�$*/"!"�$/",1' ,/"/" )7 �T
[\]�̂_̀ abcd�efg�hihijk lbm]nc�̂ò bd�lbcpnqnrp
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Sourcewell Contract # 060624-VTO | Amendment #1 
Page 1 of 1 

AMENDMENT #1 
TO  

CONTRACT # 060624-VTO 
 
 
THIS AMENDMENT is effective upon the date of the last signature below by and between 
Sourcewell and Vertosoft LLC (Supplier).  
 
Sourcewell awarded a contract to Supplier to provide Software Solutions and Related Services 
for Public Sector and Education Administration to Sourcewell and its Participating Entities, 
effective October 23, 2024, through October 25, 2028 (Contract). 
 
The parties wish to amend the Proposal to ensure compliance with Sourcewell’s Procurement 
Policy and standard government procurement practices. 
 
NOW, THEREFORE, the parties amend the Contract as follows: 
 

1. Line item 69 of “Table 11: Pricing and Delivery” of the Proposal is deleted in its entirety 
and replaced with the following: “Due to the number of suppliers we are proposing and 
thus the large number of parts this brings, Vertosoft is providing a percentage discount 
off our catalog by supplier. This table, with each supplier listed alphabetically can be 
found under contract documentation on Vertosoft’s Sourcewell landing page, titled 
“Contract 060624-VTO-Price Information.” This table will be updating accordingly when 
new additions, removals, etc. are approved through Contract. A Master Price File will 
also be internally maintained and made available upon request.” 
 

2. Line item 70 of “Table 11: Pricing and Delivery” of the Proposal is delete in its entirety 
and replaced with the following: “Vertosoft is proposing a large number of suppliers as a 
part of our submission and therefore a one size fits all approach regarding a price 
discount is not feasible. The file labeled “Contract 060624-VTO-Price Information” on 
the contract documentation portion of Vertosoft’s Sourcewell page will be the source 
for supplier discounts, ranging from 0-50% off MSRP.” 
 

Except as amended by this Amendment, the Contract remains in full force and effect. 
 
Sourcewell    Vertosoft LLC 
 
 
By:       By:      
Jeremy Schwartz, Chief Operating Officer  Jay Colavita, President 
 
Date:        Date:       
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A G E N D A   I T E M 

BUSINESS OF THE CITY COUNCIL 
City of Des Moines, WA 

SUBJECT:  Telecommunications Franchise 
Agreement with Forged Fiber 37, LLC 

ATTACHMENTS: 
1. Draft Ordinance No. 25-085
2. Application Cover Letter dated July 16,

2025

FOR AGENDA OF:   October 9, 2025 

DEPT. OF ORIGIN:   Legal 

DATE SUBMITTED:   October 1, 2025 

CLEARANCES: 
[   ]  City Clerk ____  
[   ]  Community Development ____ 
[   ]  Courts ____ 
[X] Finance ____
[   ]  Human Resources ____
[X] Legal ____
[   ]  Marina ____
[   ]  Police ____
[   ]  Parks, Recreation & Senior Services   ____
[X] Public Works ____

APPROVED BY CITY MANAGER 
FOR SUBMITTAL: ____________ 

Purpose and Recommendation 
The purpose of this agenda item is for the City Council to conduct a first reading of a 
telecommunications Franchise Agreement with Forged Fiber 37, LLC for the installation of fiber optic 
facilities in City right-of-way.  

Suggested Motion 

Motion 1: “I move to pass Draft Ordinance No. 25-085 regarding a telecommunications Franchise 
Agreement with Forged Fiber 37 to a second reading on October 23, 2025.” 

Background 

A franchise agreement authorizes an entity to make use of the city streets for the purpose of carrying on 
the business in which it is generally engaged, that is, of furnishing service to members of the public. The 
grant of a franchise is a special privilege that allows particular individuals to profit from the use of the 
city streets in a manner not generally available to the public as a common right. The legislature has 

/s/TG
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granted authority to cities to grant a nonexclusive franchise. RCW 35A.47.040. Once granted, a 
franchise is a contract which is binding on both the grantor and the grantee.  

Forged Fiber 37 submitted a telecommunications franchise application in July of 2025 seeking to deploy 
fiber optic cables and equipment in City right-of-way to provide voice and data service to businesses and 
residential customers. Forged Fiber 37 is owned and operated by AT&T, and is currently acquiring the 
fiber assets and associated facilities that are owned by Lumen that are currently in City right of way.   

The City has a standard telecommunications franchise template that was used as the basis for this 
agreement.  

Discussion 
The key terms of the franchise agreements are detailed below. The terms of the agreements are 
consistent with the approved telecommunications franchises previously issued by the City.  

1. Franchise Term: The term of the Franchise is for 10 years. After 5 years, if either party
identifies a specific issue that needs to be addressed, the parties are required to meet to negotiate.
This language requires the parties to discuss such issues in good faith at the half-way mark of the
10 year term. The term will extend another 10 years unless either party notifies the other in
writing 180 days before the end of the Agreement.

2. Relocation: Forged Fiber is solely responsible for relocation costs unless state law requires
otherwise. RCW 35.99.060 applies specifically to telecommunications franchises and requires
cities to share in some relocation costs for specific instances where a city requires relocation for
a private party’s benefit or if a city requires relocation twice within a 5 year period.

3. Right of Way Management, Planning, and Operations: The Franchise reflects current City
practice.  Forged Fiber is required to follow City permitting processes prior to installation of
facilities or any work in the right-of-way.

4. Indemnification and Insurance: The Agreement provides that Forged Fiber will indemnify the
City for actions of the company or their agents.  Forged Fiber is required to maintain $5,000,000
in automobile and general liability insurance coverage. This coverage exceeds any reasonably
expected liability that could occur from this Agreement.

5. Franchise Fee: Forged Fiber will pay the City a one-time franchise fee of $5,000. This flat fee is
consistent with RCW 35.21.860 which requires that a franchise fee be limited to the actual
administrative expenses incurred by the City in the negotiation of the franchise. This amount will
reimburse the City for the staff costs of the negotiations over the last several months.

6. Taxes: Under DMMC 3.68.060(3) the City imposes a 6% tax on telephone businesses. To the
extent that revenue is received from the installation of these facilities, the City will receive 6%.

7. Abandonment: The Franchise requires that Forged Fiber remove any facilities that have been
abandoned in the right of way at their own expense. The City has the option to allow them to be
abandoned in place or removed.

8. Vacation – The proposed language is an accurate reflection of current practice and does not
restrict the City’s authority to vacate a right of way. The Agreement requires the City to notify
Forged Fiber of a vacation so that they can obtain an easement if one is needed.
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9. Collaboration on City projects – This Agreement expressly calls out RCW 35.99.070 which
requires a service provider that is operating in public right-of-way to provide the City with
additional duct or conduit for the City’s purposes. The City would receive this benefit at cost
under the Franchise Agreement.

10. Additional Terms – The majority of the remainder of the Agreement is boilerplate legal
language. All language and terms have been thoroughly reviewed and negotiated and the City’s
interests are protected throughout these Agreements.

Alternatives 
1. Pass the Draft Ordinance to a second reading.
2. Do not pass the Draft Ordinance and provide rationale for not passing.

Financial Impact 
The City will receive an initial $5,000 to cover the City’s costs of the negotiation of this Franchise 
Agreement. Additionally, the City will receive all permitting costs for work to be conducted and any 
additional staffing time that is spent administering this Agreement can be billed to Forged Fiber.  

Finally, the City will receive 6% utility tax on the telephone business conducted by Forged Fiber.  

Recommendation 
The Legal Department, Planning, Building, and Public Works, and Finance Department recommend 
passing the Draft Ordinance to a second reading.    
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DRAFT ORDINANCE NO. 24-087 

AN ORDINANCE OF THE CITY OF DES MOINES granting a non-
exclusive Franchise to construct, install, operate, maintain, 
repair, or remove telecommunications facilities within the public 
ways of the City of Des Moines (“City”) to Forged Fiber 37, LLC, 
a Delaware limited liability company (“Grantee”).  Grantee’s 
telecommunications facilities shall not include antennas and 
support structures specifically for attaching antennas that are 
used for personal wireless communications services.  The City and 
Grantee are sometimes hereinafter collectively referred to 
individually as a “party” and collectively as the “parties.” 

WHEREAS, Forged Fiber 37, LLC, a Delaware limited liability 
company, is a competitive telecommunications company providing 
telecommunication services, including voice, internet and data 
services, which desires to occupy the City of Des Moines rights-
of-ways to install, construct, operate, and maintain its 
telecommunications facilities and network for the purpose of 
providing services to its customers at locations within the City, 
and 

WHEREAS, the Grantee has represented to the City that it 
provides internet access services or acts as a service provider 
as such term is defined in RCW Section 35.99.010, and  

WHEREAS, Grantee has applied to the City for a non-exclusive 
telecommunications service franchise to enter, occupy, and use 
public ways to construct, install, operate, maintain, and repair 
telecommunications facilities to offer and provide 
telecommunications service for hire, sale, or resale in the City, 
and 

WHEREAS, the City is authorized by applicable law to grant 
one or more nonexclusive franchises within the boundaries of the 
City, and 

WHEREAS, the 1934 Communications Act, as amended relating 
to telecommunications providers recognizes and provides local 
government authority to manage the public rights-of-way and to 
require fair and reasonable compensation on a competitively 
neutral and nondiscriminatory basis, and 

WHEREAS, a franchise does not include, and is not a 
substitute for any other permit, agreement, or other authorization 

Attachment #1
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required by the City, including without limitation, permits 
required in connection with construction activities in public ways 
which must be administratively approved by the City after review 
of specific plans, and 

WHEREAS, Grantee shall be responsible for its actual costs 
in using, occupying and repairing public ways, and 

WHEREAS, the City and Grantee desire to effectuate good 
coordination of the use of the rights-of-way, and 

WHEREAS, the City Council finds that the franchise terms 
and conditions contained in this Ordinance are in the public 
interest; now therefore, 

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS: 

Sec. 1. Definitions.   

(1) Use of words and phrases.  For the purposes of this
Franchise, the following terms, phrases, words, and their 
derivations will have the meanings given herein.  When not 
inconsistent with the context, words used in the present tense 
include the future, words in the plural include the singular, and 
words in the singular include the plural. Words not defined will 
have the meaning ascribed to those words in the Des Moines City 
Code (DMMC), or in the Federal Communications Act of 1934 as 
amended, unless inconsistent herewith. The headings contained in 
this Franchise are to facilitate reference only, do not form a 
part of this Franchise, and shall not in any way affect the 
construction or interpretation hereof. The words “shall,” “will,” 
and “must” are mandatory, and the word “may” is permissive or 
directory.  

(2) “Abandonment” means the disconnection by the Grantee
of specific Facilities from the telecommunications system. 

(3) “Affiliate” means any Person who owns or controls, is
owned by or controlled by, or is under common ownership or control 
with Grantee. 

Page 143 of 196



DRAFT Ordinance No.  
Page 3 of 53 

(4) “Cable Act” means the Cable Communications Policy Act
of 1984 as amended and as may be amended from time to time during 
the term of this Franchise (47 U.S.C. § 521 et seq., as amended). 

(5) “Cable service” means the one-way transmission to
subscribers of video programming or other programming service and 
subscriber interaction, if any, which is required for the selection 
or use of such video programming or other programming service. 

(6) “City Council” means the governing body of the City.

(7) “Communications” means the transmission, between or
among points specified by the user, of information of the user’s 
choosing, without change in the form or content of the information 
as sent and received. 

(8) “Communications applications fees and charges” 
includes fees and charges connected to right-of-way management, 
construction permit, permit design fee, building permit, 
encroachment permit, inspections and pavement restoration. 

(9) “Communications service” means the offering of
communications for a fee directly to the public, or to such classes 
of users as to be effectively available directly to the public, 
regardless of the facilities used. 

(10) “Communications system” or “system” means only those
facilities necessary for Grantee to provide Communications 
services. 

(11) “Conduit” means optical cable housing, jackets, or
casing, and pipes, tubes, or tiles used for receiving and 
protecting wires, lines, cables, and communication and signal 
lines. 

(12) “Costs” means costs, expenses, and other financial
obligations of any kind whatsoever. 

(13) “Dark fiber” means properly functioning optical cable
which is not used or available for use by Grantee or the general 
public, but may be made available for use under lease to third 
parties. 

Page 144 of 196



DRAFT Ordinance No.  
Page 4 of 53 
 
 
 (14) “Effective date” means five days following the 
publication of this Franchise or a summary thereof occurs in an 
official newspaper of the City as provided by law. 
 
 (15) “Emergency” means a condition of immediate and 
imminent danger to the health, safety, and welfare of property or 
persons located within the City including, without limitation, 
damage to persons or property from natural consequences, such as 
storms, earthquakes, riots or wars. 
 
 (16) “Facilities” means, collectively, any and all 
telecommunications transmission systems and appurtenances owned by 
Grantee, now and in the future, in the Franchise Area, including, 
but not limited to, wire, radio, optical cable, electromagnetic or 
other similar types of equipment and related appurtenances in any 
way comprising part of the System. 
 
 (17) “FCC or Federal Communications Commission” means the 
agency as presently constituted by the United States Congress or 
any successor agency with jurisdiction over telecommunications 
service matters. 
 
 (18) “Fiber optic” means a transmission medium of optical 
fiber cable, along with all associated optronics and equipment, 
capable of carrying telecommunication service by means of electric 
light-wave impulses. 
 
 (19) “Franchise area” means the area within the 
jurisdictional boundaries of the City, including any annexed 
areas, to be served by Grantee as specified in this Franchise. 

 
(20) “Gross Revenues” means all gross revenues received 

by Grantee or its affiliates from the provision of intrastate 
telephone business activities in the City of Des Moines, as 
described in Utility Tax below. 
 
 (21) “Incremental costs” means the actual and necessary 
costs incurred which exceed costs which would have otherwise been 
incurred. 
 
 (22) “Optical cable” means wires, lines, cables and 
communication and signal lines used to convey communications by 
fiber optics. 
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(23) “Open Video System” means a facility consisting of 
a set of transmission paths and associated signal generation, 
reception and control equipment that is designed to provide Cable 
Service which includes video programming and which is provided to 
multiple subscribers within a community, provided that the Federal 
Communications Commission has certified that such system complies 
with 47 CFR 76.1500 et seq. 
 
 (24) “Person” means any individual, firm, partnership, 
association, joint stock company, trust, corporation, company, 
governmental entity. 
 
 (25) “Public ways or rights-of-way” includes the surface, 
the air space above the surface, and the area below the surface 
of any public street, highway, parkway, circle, lane, alley, 
sidewalk, boulevard, drive, bridge, tunnel, easement or similar 
property in which the City holds any property interest or exercises 
any rights of management or control and which, consistent with 
the purposes for which it was acquired or dedicated, may be used 
for the installation, repair, and maintenance of a Telecommunication 
System. No reference in this Franchise to a public right-of-way 
shall be deemed to be a representation or guarantee by the City 
that its interests or other rights in such property are sufficient 
to permit its use for the installation, repair, and maintenance 
of a Telecommunication System, and the Grantee shall be deemed 
to gain only those rights which the City has the undisputed right 
and power to give.  For this Franchise, public ways and rights-
of-way are limited to the areas above the ordinary high water mark 
of Puget Sound. 
 
 (26) “Route map” means a geographic representation of the 
Grantee’s Telecommunication System as it exists within the public 
right-of-way and within private easements in the Franchise area. 
 

(27) “Subscriber” means any Person who or which 
purchases, leases, rents, obtains or subscribes to 
Telecommunications Service provided by Grantee by means of or in 
connection with the Grantee's Telecommunications System. 
 
 (28) “Telecommunications” means the transmission, between 
or among points specified by the user, of information of the user’s 
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choosing, without change in the form or content of the information 
as sent and received. 

(29) “Telecommunications applications fees and charges”
includes fees and charges connected to right-of-way management, 
construction permit, permit design fee, building permit, 
encroachment permit, inspections and pavement restoration. 

(30) “Telecommunications service” means the offering of
telecommunications for a fee directly to the public, or to such 
classes of users as to be effectively available directly to the 
public, regardless of the facilities used.  Telecommunications 
service shall also include offering Internet access, private line 
service, front- and back-haul transport and/or leasing dark fiber 
directly to the public or third parties. 

(31) “Telecommunications system” or “system” means only
those facilities necessary for Grantee to provide 
Telecommunications service. 

(32) “Underground facilities” means facilities located
under the surface of the ground, other than underground foundations 
or supports for overhead facilities. 

(33) “Utility poles” means poles, and crossarms, devices,
and attachments directly affixed to such poles which are used for 
the transmission and distribution of electrical energy, signals, 
or other methods of communication. 

(34) “Wireless Communications Facilities” means the site,
wireless communications support structures, antennas, accessory 
equipment structures, and appurtenances used to transmit, receive, 
distribute, provide or offer personal wireless communications 
services. Wireless communications facilities include, but are not 
limited to antennas, poles, towers, cables, wires, conduits, 
ducts, pedestals, vaults, buildings, and electronic switching 
equipment. 

Sec. 2. Franchise - Grant of authority. 

(1) Use of public rights-of-way.  There is hereby granted
to Grantee the right and privilege, to have, acquire, construct, 
reconstruct, upgrade, repair, maintain, use, and operate in the 
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City a Telecommunications System, and to have, acquire, construct, 
reconstruct, repair, maintain, use, and operate in, over, under, 
and along the present and future Public rights-of-way of the City 
all necessary Facilities, including without limitation, desirable 
wires, cables, electronic conductors, underground conduits, 
vaults, and other structures and appurtenances necessary for the 
construction, maintenance, and operation of Grantee’s 
Telecommunications system in the Franchise Area.  Grantee or 
Affiliates shall not install or construct facilities within the 
City’s Public Rights-of-Way which are not authorized by this 
Franchise or lawfully allowed by applicable local, state, or 
federal law. 
 
 (2) Additional services/compensation.  By granting this 
Franchise, the City does not waive and specifically retains any 
right to regulate and receive compensation as allowed by law for 
services offered over the Telecommunication system which are not 
Telecommunication services.  Upon request, Grantee shall inform 
City of any non-Telecommunication and/or Telecommunication 
services offered over the Telecommunication system of which 
Grantee or its Affiliates are aware.  By accepting this Franchise, 
Grantee does not waive any right it has under law to challenge 
the City’s requirement for authorization to provide non-
Telecommunication Services. 
 
 (3) Responsibility for costs.  Except as expressly 
provided otherwise, any act that Grantee is required to perform 
under this Franchise shall be performed at Grantee’s cost.  If 
Grantee fails to perform work that it is required to perform within 
the time provided for performance or a cure period, the City may 
perform the work and bill the Grantee for documented costs.  The 
Grantee shall pay the amounts billed within thirty (30) days.  
The parties agree that any amounts paid pursuant to this Section 
are not Franchise fees and fall within one or more of the 
exceptions to the definition of Franchise fee under federal law.  
Nothing in this section is intended to affect in any way (by 
expansion or contraction) Grantee’s rights under applicable law 
governing the ability to impose any costs, including but not 
limited to the rates charged. 
 
 (4) Publication costs.  Any and all costs of 
publication related to this Franchise which may be required by 
law or action of City Council shall be borne by Grantee.  Any 
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payments made by the City under this provision are to be reimbursed 
to the City within thirty (30) days of Grantee’s receipt of the 
invoice. 
 
 (5) Franchise non-exclusive.  The rights, privileges of 
any franchise granted pursuant to chapter 20.04 of the Des Moines 
Municipal Code (DMMC) shall be nonexclusive.  This Franchise shall 
not be construed as any limitation upon the right of the City, 
through its proper officers, to grant to other persons or 
corporations, including itself, rights, privileges or authority 
the same as, similar to or different from the rights, privileges 
or authority herein set forth, in the same or other streets and 
public ways by Franchise, permit or otherwise. The City shall not 
authorize or permit any Person providing telecommunications 
services to enter into the Public rights-of-way in any part of the 
City on terms or conditions that, when viewed collectively, are 
generally more favorable or less burdensome to such Person than 
those applied to the Grantee pursuant to this Franchise. 
 
 (6) Nothing in this Franchise excuses Grantee of its 
obligation to identify its facilities and proposed facilities and 
their location or proposed location in the public ways and to 
obtain use and/or development authorization and permits from the 
City before entering, occupying, or using public ways to construct, 
install, operate, maintain, repair, or remove such facilities. 
 
 (7) Nothing in this Franchise excuses Grantee of its 
obligation to comply with applicable codes, rules, regulations, 
and standards subject to verification by the City of such 
compliance. 
 
 (8) Nothing in this Franchise shall be construed to limit 
taxing authority or other lawful authority to impose charges or 
fees, or to excuse Grantee of any obligation to pay lawfully 
imposed charges or fees. Notwithstanding any other provision of 
this Franchise, nothing in this Franchise is intended to alter, 
amend, modify or expand the taxes and fees that may lawfully be 
assessed on Franchisee’s business activities under this Franchise 
under applicable law. 
 
 (9) Nothing in this Franchise grants authority to Grantee 
to impair or damage any City property, public way, other ways or 
other property, whether publicly or privately owned. 
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(10) Nothing in this Franchise shall be construed to
create a duty upon the City to be responsible for construction of 
facilities or to modify public ways to accommodate Grantee's 
facilities. 

(11) Nothing in this Franchise shall be construed to
create, expand, or extend any liability of the City to any third 
party user of Grantee's facilities or to otherwise recognize or 
create third party beneficiaries to this Franchise. 

(12) Nothing in this Franchise shall be construed to
permit Grantee to unlawfully enter or construct improvements upon 
the property or premises of another. 

(13) Nothing in this Franchise grants authority to Grantee
to enter, occupy or use City property, nor to install or construct 
facilities within the City’s Public rights-of-way which are not 
authorized by this Franchise or lawfully allowed by applicable 
local, state, or federal law. 

(14) Nothing in this Franchise grants authority to Grantee
to provide or offer cable service as cable service is defined in 
47 U.S.C. § 522(6), Open Video System services.  This Franchise 
does not relieve Grantee of any obligation it may have to obtain 
from the City separate authorization to provide Cable or Open Video 
System services, or relieve Grantee of its obligation to comply 
with any such authorizations that may be lawfully required. 

(15) Grantee may use its facilities authorized by this
Franchise to provide telecommunications service only as expressly 
provided in this Franchise. 
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 Sec. 3. Term evaluation, and renewal.  
 
 (1) This Franchise shall run for a period of ten (10) 
years unless extended or terminated sooner as hereinafter 
provided.  This Franchise shall commence after the effective date 
of this Franchise and in accordance with the written acceptance 
requirements herein. 
 
 (2) Should the Parties fail to formally renew this 
Franchise prior to the expiration of the ten (10) year renewal 
period, the Franchise shall automatically continue on a month to 
month period until renewed or either party gives written notice 
at least one hundred and eighty (180) days in advance of intent 
not to renew the Franchise. 
 
 (3) On the fifth (5th) anniversary of this Franchise, if 
either party identifies one or more specific issues that the party 
believes may require a reevaluation of one or more of the material 
terms of this Franchise, the Parties agree to discuss such issues 
diligently and in good faith.  Notwithstanding the foregoing, 
either party may at any time during the term of this Franchise, 
request a clarification of a term, or seek an amendment to, this 
Franchise.  
 
 Sec. 4. Compliance with City, state, and federal laws. 
 
 (1) Compliance with applicable laws.  Grantee shall at 
all times comply with all laws, rules, and regulations of the 
City, state and federal governments and any administrative 
agencies thereof which are applicable to all businesses in the City 
and/or all users of the Public rights-of-way. The express 
provisions of this Franchise constitute a valid and enforceable 
contract between the parties. 
 
 (2) Other ordinances.  This Franchise and all rights and 
privileges granted hereunder are subject to, and the Grantee must 
exercise all rights in accordance with, applicable law, as amended 
over the Franchise term.  However, this Franchise is a contract, 
subject only to the City’s exercise of its police powers and 
applicable law, and in case of any conflict between the express 
terms of this Franchise and any ordinance enacted by the City, 
this Franchise shall govern, except where such ordinance would 
result in a competitor to Grantee having more favorable franchise 
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terms than Grantee in which case City will notify Grantee and offer 
Grantee the opportunity to amend this Franchise consistent with 
such terms.  This Franchise does not confer rights or immunities 
upon the Grantee other than as expressly provided herein.  The 
Grantee reserves the right to challenge provisions of any ordinance 
that conflicts with its contractual rights, and does not waive its 
right to challenge the lawfulness of a particular enactment, 
including on the grounds that a particular action is an 
unconstitutional impairment of contractual rights. 
 
 (3) Police power of the City.  Construction, maintenance, 
and operation of Grantee’s Telecommunication system and all 
property of Grantee subject to the provisions of this Franchise 
shall be subject to all lawful police powers, rules, and regulations 
of the City.  The Grantee shall be subject to the police power of 
the City to adopt and enforce general ordinances necessary to protect 
the safety and welfare of the general public in relation to the 
rights granted in the Franchise area.  The City reserves the right 
to use, occupy and enjoy any Public rights-of-way or other public 
places for any purpose, including without limitation, the 
construction of any water, sewer or storm drainage system, 
installation of traffic signal systems, intelligent transportation 
systems, street lights, trees, landscaping, bicycle paths and 
lanes, equestrian trails, sidewalks, other pedestrian amenities, 
other City services, or uses not limited to the enumerated items 
as listed herein, and other public street improvement projects.  
The City shall have the power at any time to order and require 
Grantee to remove or abate any pole, line, tower, wire, cable, 
guy, conduit, electric conductor, or any other structure or 
facility that is dangerous to life or property.  In the event 
Grantee, after written notice, and the unencumbered ability to 
comply, fails or refuses to act within thirty (30) days of such 
written notice, City shall have the power to remove or abate the 
same at the expense of Grantee, all without compensation or 
liability for damages to Grantee except in instances when the 
damage is caused by negligence or willful misconduct of the City 
or its agents.  Any conflict between the terms or conditions of 
this Franchise and any other present or future exercise of the 
City's police powers will be resolved in favor of the exercise of 
the City's police power. 
 
 (4) Notification in the event of preemptive law. Grantee 
shall use its best efforts to notify the City of any change in 
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law that materially affects Grantee’s rights or obligations under 
this Franchise. 
 
 (5) Amending franchise to conform to subsequent law.  The 
City reserves the right at any time to amend this Franchise to 
conform to any hereafter enacted, amended, or adopted federal or 
state statute or regulation relating to the public health, safety, 
and welfare, or a City Ordinance enacted pursuant to such federal 
or state statute or regulation, upon providing Grantee with thirty 
(30) days written notice of its action setting forth the full text 
of the amendment and identifying the statute, regulation, or 
ordinance requiring the amendment.  Said amendment shall become 
automatically effective upon expiration of the notice period 
unless, before expiration of that period, the Grantee makes a 
written call for negotiations over the terms of the amendment.  
If the parties do not reach agreement as to the terms of the 
amendment within thirty (30) days of the call for negotiations, 
the City may enact the proposed amendment, by incorporating the 
Grantee’s concerns to the maximum extent the City deems possible. 
 
 Sec. 5. Conditions of public rights-of-way occupancy. 
 

 (1) Use permits and/or development authorization.  
Grantee shall obtain use, right-of-way construction, and/or 
development authorization and required permits from the City and 
all other appropriate regulatory authorities prior to constructing 
or installing facilities or performing other work in the franchise 
area.  Grantee shall provide the following information for all 
facilities that it proposes to construct or install: 

  
  (a) Engineering plans, specifications and a 
network map of the proposed facilities and their relation to 
existing facilities, in a format and media requested by the City 
in sufficient detail to identify: 
 
   (i) The location and route of the proposed 
facilities; 
 
   (ii) When requested by the City, the 
location of all overhead and underground public utility, 
communication, cable, water, sewer, drainage and other facilities 
in the public way along the proposed route, provided the 
information is readily observable or obtainable from the City; 
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(iii) When requested by the City, the
location(s), if any, for interconnection with the communication 
facilities of others;  

(iv) The specific trees, structures, 
improvements, facilities and obstructions, if any, that Grantee 
proposes to temporarily or permanently alter, remove or relocate. 

(b) If Grantee is proposing to install overhead
facilities, the Grantee shall provide evidence that the proposed 
overhead installation is in compliance with all applicable 
provisions of the Des Moines Municipal Code.  The Grantee shall 
also provide evidence of Grantee’s authorization to use each 
utility pole along the proposed route together with any conditions 
of use imposed by the pole owner(s) for each pole, and written 
acknowledgement by the Grantee that if the overhead facilities are 
subsequently relocated underground, the Grantee shall relocate 
underground at no cost to the City, except as otherwise provided 
in RCW Section 35.99.060. 

(c) If Grantee is proposing to install underground
facilities in existing ducts or conduits within the public ways, 
information in sufficient detail to identify: 

(i) Evidence of ownership or authorization
to use such ducts or conduits; 

(ii) Conditions of use imposed by the
owner(s) of the ducts or conduits; 

(iii) If known to Grantee or reasonably
ascertainable to Grantee, the total capacity of such ducts or 
conduits; and 

(iv) If known to Grantee or reasonably
ascertainable to Grantee, the amount of the total capacity within 
such ducts or conduits which will be occupied by Grantee’s 
facilities. 

(d) If Grantee is proposing to install underground
facilities in new ducts or conduits within the public ways: 
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(i) The location proposed for new ducts or
conduits; 

(ii) The total capacity of such ducts or
conduits; and 

(iii) The initial listing of co-located
facilities located within Grantee constructed or installed ducts 
or conduits. 

(e) A preliminary construction schedule and 
completion date together with a traffic control plan in compliance 
with the Manual on Uniform Traffic Control Devices (MUTCD) for any 
construction. 

(f) Information to establish that the applicant
has obtained all other governmental approvals and permits to 
construct and operate the facilities. 

(g) Such other documentation and information
regarding the facilities requested by the City. 

(h) The requirements of this section do not apply
to installation of optical cable necessary to connect a customer 
of Grantee to a previously approved facility; provided that neither 
excavation nor trenching in the public right-of-way is required; 
that the optical cable does not cross a distance of more than 
eighty (80) feet from its point of connection to the approved 
facility and the point where it exits the public right-of-way; 
that the optical cable connection meets or exceeds all applicable 
technical standards required by law; that the optical cable 
connection is durable and installed in accordance with good 
engineering, construction, and installation practices and does not 
interfere with the public use of the public ways, or adversely 
affect public health, safety or welfare; that the optical cable 
connection is constructed and installed to conform to all 
applicable federal, state, local, and industry codes, rules, 
regulations, and standards; and that the optical cable connection 
does not damage or impair the City’s public way or property. 

(i) The requirements of this section do not apply
to repair or maintenance of a previously approved overhead 
facility; provided that the location and size of the previously 
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approved facility is not materially changed; that no additional 
new facilities are constructed or installed; that the repair or 
maintenance activities are conducted in accordance with good 
engineering, repair, and maintenance practices and do not 
interfere with the public use of the public ways, or adversely 
affect public health, safety, or welfare; that maintenance or 
repair activities conform to all federal, state, local, and 
industry codes, rules, regulations, and standards; and that the 
repair or maintenance activities comply with the City Code.  
  

 (2) Construction and installation requirements.   
 
  (a) Grantee's System shall be constructed and 
maintained in such manner as not to interfere with in-place sewers, 
water pipes or any other property of City, or with any other pipes, 
wires, conduits, pedestals, structures or other facilities that 
may have been placed in rights-of-way by, or under, City's 
authority. 
  
  (b) All facilities shall be constructed and 
installed in such manner and at such points so as not to 
inconvenience City or public use of the public ways or to adversely 
affect the public health, safety or welfare and in conformity with 
plans approved by the City, except in instances in which deviation 
may be allowed by the City. 
 
  (c) Interference with use of streets.  When 
installing, locating, constructing or maintaining Facilities, the 
Grantee shall not interfere with the use of any street to any 
greater extent than is necessary, and shall leave the surface and 
subsurface of any such street in as good condition as it was prior 
to performance by the Grantee of such work, to the satisfaction of 
the City. 
 
  (d) The Grantee shall apply for, obtain, and 
comply with the terms of all permits required under Des Moines 
Municipal Code sections regulating construction and maintenance 
within the right-of-way for any work done upon Grantee Facilities.  
Grantee shall comply with all applicable City, State, and Federal 
codes, rules, regulations, and orders in undertaking such work, 
which shall be done in a thorough and proficient manner.  Grantee 
shall have the sole responsibility for obtaining, at its own cost 
and expense, all permits, licenses, or other forms of approval or 
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authorization necessary to construct, operate, maintain or repair 
or expand the System, and to construct, maintain and repair any 
part thereof. 
 
  (e) The Telecommunications system constructed, 
maintained and operated by virtue of this Franchise, shall be so 
constructed, maintained and operated in accordance with all 
applicable engineering codes adopted or approved by the City, State 
of Washington, federal government and/or engineering profession 
and in accordance with any applicable Statutes of the State of 
Washington, rules and regulations of the applicable Washington 
regulatory authority, Ordinances of the City or of any other 
governmental regulatory commission, board or agency having 
jurisdiction over Grantee.  
 
  (f) The construction plans and Grantee’s 
operations shall conform to all federal, state, local, and industry 
codes, rules, regulations, standards and laws.  Grantee must cease 
work immediately if the City determines that Grantee is not in 
compliance with such codes, rules, regulations, or standards, and 
may not begin or resume work until the City determines that Grantee 
is in compliance.  The City shall not be liable for any costs 
arising out of delays occurring as a result of such work stoppage. 
 
  (g) Neither approval of plans by the City nor any 
action or inaction by the City shall relieve Grantee of any duty, 
obligation, or responsibility for the competent design, 
construction, and installation of its facilities.  Grantee is 
solely responsible for the supervision, condition, and quality of 
the work done, whether it is performed by itself or by its 
contractors or agents. 
 
  (h) Except as to emergency repairs, Grantee shall, 
prior to excavating within any street, alley or other public place, 
and installing any conduit, overhead cable or equipment therein, 
file with the City Manager or designee plans and specifications 
thereof showing the work to be done, the location and nature of 
the installation to be made, repaired or maintained, and a schedule 
showing the times of beginning and completion and shall secure a 
permit from the City before proceeding with any such work.  The 
Grantee shall conform to all applicable requirements of the City 
Code, as it currently exists or as it may be amended. 
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(i) All construction and/or maintenance work as
provided herein shall be performed in conformity with the plans 
and specifications filed with the City and with the permit or 
permits issued, except in instances in which deviation may be 
allowed thereafter in writing pursuant to an application by the 
Grantee. 

(j) Excavation work requiring a permit from the
City shall only commence upon the issuance of applicable permits 
by the City, which permits shall not be unreasonably withheld or 
delayed.  However, in the event of an emergency requiring immediate 
action by Grantee for the protection of the Facilities, City 
property or other persons or property, Grantee may proceed without 
first obtaining the normally required permits.  In such event 
Grantee must (1) take all necessary and prudent steps to protect, 
support, and keep safe from harm the Facilities, or any part 
thereof; City property; or other persons or property, and to 
protect the public welfare, health and safety; and (2) as soon as 
possible thereafter, must obtain the required permits and comply 
with any mitigation requirements or other conditions in the after-
the-fact permit. 

(k) In the event of an emergency, the Grantee
may commence such repair and emergency response work as required 
under the circumstances, provided that the Grantee shall notify 
the City Manager or designee in writing as promptly as possible, 
before such repair or emergency work commences, or as soon 
thereafter as possible, if advance notice is not practical.  The 
City may act, at any time, without prior written notice in the 
case of emergency, but shall notify the Grantee in writing as 
promptly as possible under the circumstances. 

(l) Unless such condition or regulation is in
conflict with a federal or state requirement, the City may 
condition the granting of any permit or other approval that is 
required under this Franchise, in any manner reasonably necessary 
for the safe use and management of the public right-of-way or the 
City’s property including, by way of example and not limitation, 
maintaining proper distance from other utilities, protecting the 
continuity of pedestrian and vehicular traffic and rights-of-way 
improvements, private facilities and public safety. 
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  (m) New facilities shall be constructed in 
accordance with the following terms and conditions: 
 
   (i) Facilities shall be installed within 
the Grantee’s existing underground duct or conduit whenever excess 
capacity exists. 
 
   (ii) Overhead facilities shall be installed 
on pole attachments to existing utility poles only, and then only 
if space is available. 
 
   (iii) Whenever all existing telephone and 
electric utilities are located underground within public ways, the 
Grantee must also locate its facilities underground. 
 
   (iv) Whenever all new or existing telephone 
and electric utilities are located or relocated underground within 
public ways, the Grantee that currently occupies the same public 
ways shall concurrently relocate its Facilities underground at its 
own expense, except as otherwise provided in RCW Section 35.99.060. 
 
  (n) Display of right-of-way permit.  The Grantee 
shall maintain a copy of the construction permit and approved plans 
at the construction site, which shall be displayed and made 
available for inspection by the City Manager or designee at all 
times when construction work is occurring. 
 
  (o) Construction schedule.  The Grantee shall 
submit a written construction schedule to the City Manager or 
designee prior to commencing any work in or about the public ways 
in accordance with City regulations.  
 
  (p) Locator service compliance.  The Grantee, 
before commencing any construction in the public ways, shall call 
for location in accordance with RCW 19.122. 
 
  (q) Placement.  All facilities, and structures 
shall be located and placed in accordance with a valid permit so 
as to cause minimum interference with the rights and reasonable 
convenience of adjacent property owners.  All facilities shall be 
maintained in a safe condition, and in good order and repair.  
Suitable barricades, flags, lights, flares, or other devices shall 
be used during construction activities at such times and places as 
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are reasonably required for the safety of the public.  Any poles 
or other fixtures placed in any street by the Grantee shall be 
placed in such manner as not to interfere with the usual travel on 
such public way.  Exact placement within the right-of–way shall be 
coordinated with the City and other utilities in order to provide 
for maintenance and future expansion, as well as, for the safety 
of the public.  The City reserves the reasonable right as to final 
placement.  
 
  (r) Completion of construction.  The Grantee shall 
promptly complete all construction activities so as to minimize 
disruption of the public ways and other public and private 
property.  All construction work authorized by a permit within 
public ways, including restoration, must be completed within 90 
calendar days of the date of issuance or at such other interval as 
the City may specify in writing upon issuance of the permit. 
 
  (s) Non-complying work.  Upon order of the City 
Manager or designee, all work which does not comply with the 
provisions of this Franchise shall be brought into compliance with 
this Franchise. 
 
  (t) The City reserves the right to install, and 
permit to be installed, sewer, electric, phone, gas, water and 
other pipelines, cables, conduits and related appurtenances and to 
do, or permit to be done, any underground or overhead work in, 
across, along, over or under a public way or other public place 
occupied by Grantee. The City also reserves the right to construct 
new streets and public utilities and to alter the design of 
existing streets and public utilities. In performing such work, 
the City shall not be liable to Grantee for any damage, except in 
the event of the contributory negligence or willful misconduct of 
the City or its contractors, but nothing herein shall relieve any 
other person or entity from the responsibility for damages to 
Grantee’s Facilities. The City will use its best efforts to provide 
Grantee with reasonable advance notice of plans by other persons 
to open the public ways. 
  

 (3) Coordination of construction and installation 
activities. 

(a) Grantee shall coordinate its construction and 
installation activities and other work with the City and all other 
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users of the public ways, including utilities located within the 
franchise area. 

 
  (b) All construction or installation locations, 
activities and schedules shall be coordinated, as ordered by the 
City, to minimize public inconvenience, disruption or damages. 
 
  (c) At least forty-eight (48) hours prior to 
entering a public way to perform construction and installation 
activities or other work, Grantee shall give notice, at its cost, 
to owners and occupiers of property adjacent to such public ways 
indicating the nature and location of the work to be performed. 
Such notice shall be physically posted by door hanger. Grantee 
shall make a good faith effort to comply with the property owner 
or occupier's preferences, if any, on location or placement of 
underground facilities, consistent with sound engineering 
practices. 
 
  (d) The City shall give reasonable advance notice 
to Grantee of plans to open public ways for construction or 
installation of facilities; provided, however, the City shall not 
be liable for damages for failure to provide such notice, except 
in the event of the contributory negligence or willful misconduct 
of the City or its contractors.  When such notice has been given, 
Grantee shall provide information requested by the City regarding 
Grantee's future plans for use of the public way to be opened. 
When notice has been given, Grantee may only construct or install 
facilities during such period that the City has opened the public 
way for construction or installation. 
 
 (4) Relocation. Grantee shall relocate its facilities as 
ordered by the City Manager or designee at no expense or liability 
to the City, except as otherwise provided in RCW Section 
35.99.060, when there is construction, alteration, repair or 
improvement of a public way.  Grantee shall complete the relocation 
by the date specified by the City.  Grantee agrees to protect and 
save harmless the City from any customer or third-party claims 
for service interruption or other losses in connection with any 
such change or relocation. Grantee shall relocate its facilities 
at its own expense except where the Grantee had paid for the 
relocation costs of the same facilities at the request of the City 
within the past five (5) years, the Grantee's share of the cost of 
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relocation will be paid by the City if it requested the subsequent 
relocation or as otherwise provided in RCW Section 35.99.060. 

(5) Temporary removal, adjustment or alteration of
facilities. 

(a) Grantee shall temporarily remove, adjust or
alter the position of its facilities at its cost, except as 
otherwise provided in RCW Section 35.99.060, at the request of 
the City for public projects, events, or other public operations 
or purposes. 

(b) Grantee shall locate the precise horizontal
and vertical location of its underground facilities by excavating 
upon request of the City.  If the City’s request is in support of 
a City project, the Grantee shall complete this service within 14 
days at no cost to the City, except as otherwise provided in RCW 
Section 35.99.060.  If the City’s request is in support of a third 
party’s project, the Grantee shall be entitled to recover its cost 
from the project sponsor as set forth in RCW Section 35.99.060. 

(c) If any person requests permission from the
City to use a public way for the moving or removal of any building 
or other object, the City shall, prior to granting such permission, 
require such person or entity to make any necessary arrangements 
with Grantee for the temporary removal, adjustment or alteration 
of Grantee's facilities to accommodate the moving or removal of 
said building or other object. In such event, Grantee shall, at 
the cost of the person desiring to move or remove such building or 
other object, remove, adjust or alter the position of its 
facilities which may obstruct the moving or removal of such 
building or other object, provided that: 

(i) The moving or removal of such building
or other object which necessitates the temporary removal, 
adjustment or alteration of facilities shall be done at a 
reasonable time and in a reasonable manner so as to not 
unreasonably interfere with Grantee's business, consistent with 
the maintenance of proper service to Grantee's customers; 

(ii) Where more than one route is available
for the moving or removal of such building or other object, such 
building or other object shall be moved or removed along the route 
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which causes the least interference with the operations of Grantee, 
in the sole discretion of the City; 
 
   (iii) The person obtaining such permission 
from the City to move or remove such building or other object may 
be required to indemnify and save Grantee harmless from any and 
all claims and demands made against it on account of injury or 
damage to the person or property of another arising out of or in 
conjunction with the moving or removal of such building or other 
object, to the extent such injury or damage is caused by the 
negligence or willful misconduct of the person moving or removing 
such building or other object or the negligence or willful 
misconduct of the agents or employees of the person moving or 
removing such building or other object; and 
 
   (iv) Completion of notification 
requirements by a person who has obtained permission from the City 
to use a public way for the moving or removal of any building or 
other object shall be deemed to be notification by the City. 
 
  (d) The City may require Grantee to temporarily 
remove, adjust or alter the position of Grantee's facilities as 
the City may reasonably determine to be necessary at no cost to 
the City, except as otherwise provided in RCW Section 35.99.060, 
for work deemed needed by the City in the Rights-of-Way. The City 
shall not be liable to Grantee or any other party for any direct 
(except as a result of the negligence or willful misconduct of the 
City or its contractors), indirect, consequential, punitive, 
special or other damages suffered as a direct or indirect result 
of the City's actions. 
 
  (e) The temporary removal, adjustment or 
alteration of the position of Grantee's facilities shall not be 
considered relocation for any purpose whatsoever, except as 
otherwise provided in RCW Section 35.99.060. 
 
 (6) Tree trimming.  The Grantee shall have the authority 
to trim trees or other natural growth on public property or which 
overhang streets, alleys, sidewalks and public ways of the City so 
as to prevent the branches of such trees from coming in contact 
with the Grantee’s wires, cables or other equipment that may be 
damaged due to continued contact.  Grantee takes full 
responsibility for removing debris when the work is complete.  All 

Page 163 of 196



DRAFT Ordinance No.  
Page 23 of 53 
 
 
trimming is to be done at the sole expense and responsibility of 
Grantee. 
 
Trimming of trees and shrubbery within or overhanging the public 
ways to prevent contact with Grantee’s Facilities shall be done in 
such a manner to cause the minimum amount of damage to trees and 
shrubs.  If in the City’s determination, trees are excessively 
damaged as a result of the work undertaken by or on behalf of 
Grantee, Grantee shall pay the City, within 30 days of submission 
of a statement by the City, the reasonable cost of any treatment 
required to preserve a tree or shrub or the cost for removal and 
replacement of the tree or shrub with landscaping of equal value 
or the value of the tree or shrub prior to the damage or removal, 
as determined by the City Manager or designee. 
 
Any trimming or removal of trees or shrubs shall be done in full 
compliance with the City’s Ordinances and all other laws or 
regulations of the City. 
 
 (7) Underground installation. 
 
  (a) The parties agree that this Franchise does 
not limit the City’s authority under federal law, state law, or 
local ordinance, to require the undergrounding of utilities, 
provided such requirement is applied on a non-discriminatory basis 
as required under applicable state or federal law. 
 
  (b) Whenever the City requires the undergrounding 
of aerial utilities in the Franchise Area, the Grantee shall 
underground the Grantee Facilities in the manner specified by the 
City Manager or designee at no expense or liability to the City, 
except as otherwise provided in RCW Section 35.99.060.  Where 
other utilities are present and involved in the undergrounding 
project, Grantee shall only be required to pay its fair share of 
common costs borne by all utilities, in addition to the costs 
specifically attributable to the undergrounding of Grantee 
Facilities.  Common costs shall include necessary costs for common 
trench excavation, backfill, and restoration, and utility vaults. 
Fair share shall be determined in comparison to the total number 
and size of all other utility facilities being undergrounded. 
 
  (c) Grantee shall abide by chapter l9.122 RCW 
(Washington State's "Underground Utilities" statutes) and will 
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further comply with and adhere to local procedures, customs and 
practices relating to the one call locator service program. 
 
 (8) Ducts and conduits. 
 
  (a) If the Grantee is constructing underground 
conduit for its own use, the City may require the Grantee construct 
excess conduit, ducts, and related access structures in the public 
ways for the City, provided that the City enters into a contract 
with the Grantee consistent with RCW 80.36.150.  The contract rates 
to be charged should recover the incremental costs of the Grantee, 
calculated as the difference between what the Grantee would have 
paid for the construction of its facilities and the additional 
cost only of construction of the City’s excess conduit, ducts, and 
related access structures.  If the City makes the additional 
conduit available to any other entity for the purposes of providing 
telecommunications service or cable service for hire, sale, or 
resale to the general public, the rates to be charged, as set forth 
in the contract with the Grantee shall recover at least the fully 
allocated costs of the Grantee.  The Grantee shall state both 
contract rates in the contract.  The City shall inform the Grantee 
of the use, and any change in use, of the requested conduit, ducts, 
and related access structures, if any, to determine the applicable 
rate to be paid by the City.  
  
  (b) The City shall not require that the additional 
conduit space be connected to the access structure and vaults of 
the Grantee. 
  
  (c) Except as expressly provided in this section, 
Grantee shall not charge the City for any costs, of any kind 
whatsoever, for facilities provided by Grantee in accordance with 
this section. 
 
  (d) The provisions of this section shall conform 
to the requirements of RCW 35.99.070. 
   

Page 165 of 196



DRAFT Ordinance No.  
Page 25 of 53 

(9) Location of Grantee facilities.

(a) From time to time, the City, or its 
representatives, may request identification of the specific 
location of Grantee System facilities installed in the City’s 
rights of way during the term of this Franchise.  The Grantee 
agrees to respond to such request within forty-eight (48) hours of 
the receipt of the request, excluding delays due to weather or 
other conditions.  In the event that Grantee cannot locate such 
information within forty-eight (48) hours, Grantee shall notify the 
City.  If Grantee fails to notify the City of its facilities 
locations within forty eight (48) hours, and damage is caused to 
Grantee's facilities as a direct result, the Grantee shall hold 
the City harmless from all liability, damage, cost or expense 
resulting from the City's actions in this regard unless such damage 
was caused by the negligence or willful misconduct of the City or 
its agents. 

(b) Report of underground facilities.  From time
to time the City may require to design or construct right-of-way 
improvements in a specific area, the City or its designee may 
require the Grantee to submit a report of existing underground 
system facilities for a specific area of the City that will be 
impacted as a result of a planned right-of-way improvement.  Within 
thirty (30) days after receipt by the Grantee of a request from 
the City or its designee, the Grantee shall submit a report of 
underground system facilities that shall comply with the following 
provisions: 

(i) Certification by an engineer licensed
in the State of Washington employed by the Grantee that the report 
accurately depicts the location of all system facilities, 
including drop service lines to individual subscribers, if any. 
The accuracy of this report shall be noted based upon the 
capability of the locating equipment used. 

(ii) The accurate depth of the underground
facility, as may be available based upon the capability of the 
locating device used.  The accuracy of this information shall be 
noted.   
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   (iii) Submittals shall be provided in 
hardcopy, and if available, electronically as an AutoCAD or ArcView 
file. 
 
   (iv) The City and Grantee recognize the 
importance of making best efforts to communicate during the 
planning and construction phases of right-of-way improvement 
projects.  To that end, the City and Grantee agree to work 
cooperatively and to be reasonable and timely in requesting and 
providing necessary information.  In the event the City reasonably 
determines that more precise information is needed for a specific 
aspect of a right-of-way project, the Grantee agrees to take the 
necessary steps to provide such precise information within thirty 
(30) days of receipt of request.  If it is necessary for the 
Grantee to pot-hole or excavate and restore portions of the right-
of-way to respond to the City’s information request, the Grantee 
agrees to take such steps at its expense, , except as otherwise 
provided in RCW Section 35.99.060,and the City agrees to waive 
all permitting and inspection fees therefore. 
 
  (c) Within sixty (60) days of the effective date 
of this Franchise, Grantee shall provide the City with a current 
route map of the Telecommunication System located within the City.  
Upon City request, but no more often than once each year during 
the term of this Franchise, the Grantee shall provide the City 
with an updated route map showing the changes that have occurred 
in the Telecommunication System. 
 
  (d) Grantee agrees to obtain facilities location 
information from other users of the Public rights-of-way prior 
to Grantee’s construction, reconstruction, maintenance, 
operations and repair of the Grantee’s System facilities. 
 
 (10) Removal and abandonment of facilities.  In the event 
that the use of any part of the Grantee’s system is discontinued 
for any reason for a continuous period of twelve (12) months, or 
in the event such system equipment or facilities have been 
installed in any public ways or rights-of-way without complying 
with the requirements of this Franchise or other City ordinances, 
or the Franchise has been terminated or has expired, upon receiving 
ten (10) business days prior written demand from the City, the 
Grantee shall promptly remove, at its expense, such affected 
equipment or Facilities, other than any which the City may permit 
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to be abandoned in place, from the public ways of rights-of-way.  
Said removal shall be completed within one-hundred eighty (180) 
days from receipt of the City's written demand.  In the event of 
such removal, the Grantee shall promptly restore the public ways 
or rights-of-way from which such property has been removed to a 
condition satisfactory to the City.  Any affected equipment or 
facilities of the Grantee remaining in place one-hundred eighty-
one (181) days after the termination or expiration of the 
Franchise, and upon written notice from the City, shall be 
considered permanently abandoned.  The City may extend such time 
not to exceed an additional ninety (90) days with prior written 
request from the Grantee, and such request shall not be 
unreasonably withheld.  Any equipment or facilities of the Grantee 
that the City allows to be abandoned in place shall be abandoned 
in such manner as the City shall prescribe.  Upon permanent 
abandonment of the equipment or facilities of the Grantee in place, 
the equipment or Facilities shall become that of the City, and the 
Grantee shall submit to the City Clerk an instrument in writing, 
to be approved by the City Attorney, transferring to the City the 
ownership of such equipment or facilities.  None of the foregoing 
affects or limits the Grantee’s rights to compensation for an 
involuntary abandonment of its equipment or facilities under state 
or federal law. 
 
 (11) Safety and maintenance requirements. 
 

 (a) All work authorized and required under this 
Franchise will be performed in a safe, thorough, and workmanlike 
manner. 
 
  (b) Grantee, in accordance with applicable 
federal, state, and local safety requirements shall, at all times, 
employ ordinary care and shall use commonly accepted methods and 
devices for preventing failures and accidents which are likely to 
cause damage, injury, or nuisance to occur. All facilities, 
wherever situated or located, shall at all times be kept in a good, 
safe, and suitable condition. If a violation of a safety code or 
other applicable regulation is found to exist by the City, the 
City may, after discussions with Grantee, establish a reasonable 
time for Grantee to make necessary repairs. If the repairs are not 
made within the established time frame, the City may make the 
repairs itself at the cost of the Grantee or have them made at the 
cost of Grantee. 
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  (c) If Grantee fails to commence, pursue or 
complete any work required by law, this Franchise or any applicable 
permit to be done in any public way within the time prescribed and 
to the satisfaction of the City, the City may at its discretion 
cause the work to be done.  Grantee shall pay to the City the 
reasonable costs of the work in an itemized report provided by the 
City to Grantee within 30 days after receipt of such report. 
 

 (d) Grantee, and any person acting on its behalf, 
shall provide a traffic control plan that conforms to the latest 
edition of the Manual of Uniform Traffic Control Devices (MUTCD).  
Said plan shall use suitable barricades, flags, flagmen, lights, 
flares, and other measures as required for the safety of all 
members of the general public during the performance of work, of 
any kind whatsoever, in public ways to prevent injury or damage to 
any person, vehicle, or property.  Grantee shall implement and 
comply with its approved traffic control plan during execution of 
its work.  The traffic control plan shall be developed and kept on 
site in Grantee’s possession for all work impacting vehicular and 
pedestrian traffic. Traffic control plans may be modified as 
necessary by the Grantee to achieve effective and safe traffic 
control.  All road closures requested by Grantee require a detour 
plan submitted at least 48 hours in advance and prior City approval 
unless there is an emergency.  
 
  (e) Grantee shall maintain its facilities in 
proper working order. Grantee shall restore its facilities to 
proper working order upon receipt of notice from the City that 
facilities are not in proper working order. The City may, after 
discussions with Grantee, establish a reasonable time for Grantee 
to restore its facilities to proper working order. If the 
facilities are not restored to proper working order within the 
established time frame, the City may restore the facilities to 
proper working order or have them restored at the cost of Grantee. 
 

 (f) The City shall have the right to inspect all 
construction and installation work performed by Grantee pursuant 
to this Franchise to the extent necessary to ensure compliance by 
Grantee.  On an ongoing basis, Grantee shall certify to the City 
that Grantee’s work is being performed and completed in a 
satisfactory manner. 
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(g) On notice from the City that any work is being
performed contrary to the provisions herein, or in an unsafe or 
dangerous manner or in violation of the terms of any applicable 
permit, laws, regulations, ordinances or standards, the City may 
issue a stop work order and Grantee shall stop the work 
immediately.  The City shall issue a stop work order in writing, 
unless given verbally in the case of an emergency, and provide the 
order to the individual doing work or post it on the work site.  A 
copy of the order shall be sent to Grantee, and the order must 
indicate the nature of the alleged violation or unsafe condition 
and the conditions under which Grantee may resume work. 

(12) Removal of unauthorized facilities.  Within thirty 
(30) days following written notice from the City, Grantee shall,
at its expense, remove unauthorized facilities and restore public
rights-of-way and other property to as good a condition as existed
prior to construction or installation of its facilities. Any plan
for removal of said facilities must be approved by the City prior
to such work. Facilities are unauthorized and subject to removal
in the following circumstances:

(a) Upon expiration, termination, or cancellation
of this Franchise; 

(b) Upon abandonment of the facilities. Facilities
shall be deemed abandoned if they are unused by Grantee as 
described in Section 5(10); 

(c) If the facilities were constructed or 
installed prior to the effective date of this Franchise; unless 
such facilities were constructed or installed upon the condition 
of subsequent approval of this Franchise with the consent of the 
City; or unless Grantee acquired such facilities from a pre-
existing user of the City’s rights of way, and no notice of 
unauthorized facilities was received by the assignor from City 
prior to the date the facilities were acquired by Grantee. 

(d) If the facilities were constructed, installed,
operated, maintained, or repaired without the prior issuance of 
required use and/or development authorization and permits; 
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  (e) If the facilities were constructed or 
installed or are operated, maintained or repaired in violation of 
the terms or conditions of this Franchise; or 
 
  (f) If the facilities are unauthorized for any 
reason whatsoever. 
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 (13) Restoration of public ways and other property. 
 
  (a) Whenever necessary, after construction or 
maintaining any of Grantee’s Facilities within the Rights-of-Way, 
the Grantee shall, without delay, and at Grantee’s sole expense, 
except as otherwise provided in RCW Section 35.99.060, remove all 
debris and restore the surface and subsurface disturbed by Grantee 
as nearly as possible to as good or better condition as it was in 
before the work began.  Grantee shall replace any property corner 
monuments, survey reference or equipment that were disturbed or 
destroyed during Grantee’s work in the rights-of-way.  Such 
restoration shall be done in a manner consistent with applicable 
codes and laws and to the City’s satisfaction and specifications 
where applicable.  Grantee agrees to pay all costs and expenditures 
required on the rights-of-way as a result of settling, subsidence, 
or any other need for repairs or maintenance resulting from 
excavations made by Grantee for necessary trench patch 
maintenance, for a period of ten years from the date such 
maintenance was performed, normal wear and tear excepted.  
Favorable weather conditions permitting, Grantee agrees to repair 
rights-of-way as a result of settling, subsidence, or other needed 
repairs or maintenance resulting from excavations made by the 
Grantee upon 30 days notice, unless there is an emergency, in which 
case such work shall be completed upon forty-eight (48) hours’ 
notice excluding weekends and holidays.  If Grantee fails to 
undertake such repairs as herein provided, the City may perform 
the repairs at Grantee’s expense. 
 
  (b) Landscape restoration.  All trees, landscaping 
and grounds removed, damaged or disturbed as a result of the 
construction, installation, maintenance, operation, repair or 
replacement of the Grantee’s facilities, shall be replaced or 
restored, at the Grantee’s expense to the condition existing prior 
to performance of the work, except as otherwise provided in RCW 
Section 35.99.06.  
 
 (14) Poles, structures, and property owned by others.  If 
and when the Grantee is authorized to install communication 
facilities aerially in accordance with chapter 12.48 of the Des 
Moines Municipal Code (DMMC), Grantee must obtain written approval 
from the owners of utility poles, structures and property not owned 
by Grantee prior to attaching to or otherwise using such poles, 
structures or property, and provide proof of such approval to the 
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City.  The City makes no representation and assumes no 
responsibility for the availability of utility poles, structures, 
and property owned by third parties for the installation of 
Grantee's facilities. The City shall not be liable for the 
unavailability of utility poles, structures, and property owned by 
the City or third parties for any reason whatsoever. The 
installation of facilities by Grantee on or in the poles, 
structures, or property owned by others shall be subject to and 
limited by the owner's authority to enter, occupy, and use public 
ways. In the event that the authority of the owner of poles, 
structures, or property to enter, occupy, and use the public ways 
either expires, terminates, or is cancelled, the authority of 
Grantee to construct, install, operate, maintain, and repair 
Grantee's facilities at such locations may be immediately 
cancelled at the sole option of the City. The City shall not be 
liable for the costs for removal of facilities arising from 
expiration, termination, or cancellation of any pole owner's 
authority to enter, occupy, or use public ways for any reason 
whatsoever. 
 
 Sec. 6. Indemnification and liability and assumption 
of risk. 
 
 (1) Indemnification / Hold Harmless.  The Grantee shall 
defend, indemnify and hold the City, its officers, officials, 
employees and volunteers harmless from any and all claims, 
injuries, damages, losses or suits including attorney fees, 
arising out of or in connection with activities or operations 
performed by the Grantee or on the Grantee’s behalf under this 
Franchise agreement, except for injuries and damages caused by the 
contributory negligence or willful misconduct of the City. 
 
 (2) The City shall give the Grantee written notice of any 
claim or of the commencement of any action, suit or other proceeding 
covered by this section.  If a claim or action arises, the City or 
any other indemnified party shall then tender the defense of the 
claim to Grantee, which defense shall be at Grantee's expense.  
However, the failure of the City to provide such notice in writing 
to Grantee shall not relieve Grantee of its duties and obligations 
under this Section, provided that Grantee is given sufficient 
advance notice to perform its duties under this Section.  It is 
further specifically and expressly understood that the 
indemnification provided herein constitutes the Grantee’s waiver 
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of immunity under Industrial Insurance, Title 51 RCW, solely for 
the purposes of this indemnification.  This waiver has been 
mutually negotiated by the parties. 

(3) Should a court of competent jurisdiction determine
that this Franchise is subject to RCW 4.24.115, then, in the event 
of liability for damages arising out of bodily injury to persons 
or damages to property caused by or resulting from the concurrent 
negligence of the Grantee and the City, its officers, officials, 
employees, and volunteers, the Grantee's liability hereunder shall 
be only to the extent of the Grantee's negligence.  The provisions 
of this section shall survive the expiration or termination of 
this Agreement. 

(4) Damages and penalties. By acceptance of this
Franchise, Grantee specifically agrees that it will pay, all 
damages or penalties which the City, its officers, agents, 
employees, or contractors may legally be required to pay as a 
result of damages arising out of copyright infringements and all 
other damages arising out of Grantee’s or Grantee’s agents’ 
installation, maintenance, or operation of the 
telecommunications System, except as specifically referenced 
elsewhere in this Franchise, whether or not any act or omission 
complained of is authorized, allowed, or prohibited by this 
Franchise, subject to Section 635A of the Cable Act and applicable 
law. 

(5) Expenses.  If any action or proceeding is brought 
against the City or any of its officers, agents, or employees for 
claims for damages or penalties described in this Section, the 
Grantee, upon written notice from the City, shall assume the 
investigation of defense and fully control any resolution or 
compromise thereof, including the employment of counsel and the 
payment of all expenses including the reasonable value of any 
services rendered by any officers, agents, employees or 
contractors of the City which are not unreasonably duplicative of 
services provided by Grantee and its representatives.  The City 
shall fully cooperate with the Grantee. 

(6) Separate counsel.  The City shall have the right to
employ separate counsel in any action or proceeding and to 
participate in the investigation and defense thereof, and the 
Grantee shall pay the reasonable fees and expenses of such separate 
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counsel if representation of both the Grantee and the City by the 
same attorney would be inconsistent with accepted canons of 
professional ethics and if separate counsel is employed with the 
approval and consent of the Grantee, which shall not be 
unreasonably withheld. 

(7) Assumption of risk.  Grantee assumes the risk of 
damage to its facilities located in the City's public ways from 
activities conducted by third parties or the City, its elected 
officials, officers, employees, agents, or representatives, except 
in the event of the negligence or willful misconduct of any one or 
more of the above persons. Grantee releases and waives any and all 
claims against the City, its elected officials, officers, 
employees, agents, and representatives for damage to or 
destruction of the Grantee's facilities except to the extent any 
such damage or destruction is caused by or arises from the 
negligence or willful misconduct of the City.  Grantee bears sole 
responsibility to insure its property.  

Sec. 7. Insurance.  

(1) Grantee shall procure and maintain for the duration
of the Franchise, insurance against claims for injuries to Persons 
or damage to property which may arise from or in connection with 
this Franchise by the Grantee, their agents, representatives, 
employees or subcontractors. 

(a) Amounts of Insurance.  In accordance with
applicable law, the Grantee shall maintain throughout the term 
of this Franchise the following insurance limits: 

(i) Automobile Liability.  Commercial 
automobile liability insurance policy in the amount of Five Million 
Dollars ($5,000,000) combined single limit each accident for bodily 
injury and property damage covering all owned, hired, and non-
owned vehicles).  

(ii) Commercial General Liability.  A 
commercial general liability insurance policy issued by a company 
duly authorized to do business in the State of Washington insuring 
the Grantee with respect to the installation, maintenance, and 
operation of Grantee’s Telecommunication System in the amount of 
Five Million Dollars ($5,000,000) per occurrence for bodily injury 
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and property damage and Five Million Dollars ($5,000,000) general 
aggregate. The City shall be included as an additional insured as 
their interest may appear under this Agreement under Grantee’s 
Commercial General Liability insurance policy.  
 
   (iii) Excess General Liability.  Excess or 
Umbrella Liability coverage at limits of One Million Dollars 
($1,000,000) per occurrence and annual aggregate providing 
coverage above the primary Commercial General, Commercial 
automobile liability and employer’s liability insurance. 
 
   (iv) Workers’ Compensation coverage as 
required by the Industrial Insurance laws of the State of 
Washington.  This requirement may be satisfied instead through the 
Grantee’s primary Commercial General and Automobile Liability 
coverage, or any combination thereof. 
 
  (b) Other Insurance Provisions.  The insurance 
policies are to contain the following provisions for Automobile 
Liability and Commercial General Liability insurance: 
 
   (i) The Grantee’s insurance coverage shall 
be primary insurance as respect the City.  Any Insurance, self-
insurance, or insurance pool coverage maintained by the City shall 
be excess of the Grantee’s insurance and shall not contribute with 
it. 
 
   (ii) Upon receipt of notice from its 
insurer(s), Grantee shall endeavor to provide Grantor with thirty 
(30) days prior written notice of cancellation of any coverage 
that isn’t replaced. 
 
  (c) Acceptability of Insurers.  Insurance is to be 
placed with insurers with a current A.M. Best rating of not less 
than A-: VII. 
 
  (d) Verification of Coverage.  Upon acceptance of 
the Franchise, Grantee shall furnish the City with original 
certificates and blanket additional insured endorsement, 
evidencing the insurance requirements of the Grantee.   
 
  (e) Subcontractors.  Grantee shall require any 
contractor or subcontractor to obtain and maintain substantially 
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the same insurance with substantially the same limits as required 
of Grantee.  
 
  (f) Self-Insurance.  Grantee shall have the right 
to self-insure its property insurance coverage.   
  
 (2) Endorsements.  Grantee agrees that with respect to 
the insurance requirements contained above, excluding Workers 
Compensation, all insurance certificates will contain the 
following required provisions: 
 
  (a) Include the City and its officers, employees, 
and elected representatives as an additional insured as their 
interest may appear under this Agreement. 
 
  (b) Shall be on an occurrence basis and shall be 
primary coverage of all losses resulting from Grantee’s operations 
covered by the policies. 
 
 (3) Insurance term.  The insurance required above shall 
be kept in full force and effect by Grantee during this Franchise 
and thereafter until after the removal of all poles, wires, cables, 
underground conduits, manholes, and other conductors and fixtures 
incident to the maintenance and operation of Grantee’s 
Telecommunication System, should such removal be required by City 
Council or undertaken by Grantee. 
 
 (4) Issuing companies.  Companies issuing the insurance 
policies shall have no recourse against the City for payment of 
any premiums or assessments which all are set at the sole risk of 
the Grantee. 
 
 (5) No limit on liability.  Grantee’s maintenance of 
insurance as required by this Franchise shall not be construed 
to limit the liability of Grantee to the coverage provided by 
such insurance, or otherwise limit the City’s recourse to any 
remedy to which the City is otherwise entitled at law or in equity. 
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 Sec. 8. Performance bond and security fund.   
 
 (1) Amount.  The Grantee shall provide the City with a 
financial guarantee in the amount of One Hundred Thousand Dollars 
($100,000) running for, or renewable for, the duration of the 
construction of Grantee’s facilities in the City, in a form and 
substance acceptable to the City. This Franchise performance bond 
shall be separate and distinct from any other bond or deposit 
required.  
 
 (2) Damages.  In the event Grantee shall fail to 
substantially comply with any one or more of the provisions of 
this Franchise, then there shall be recovered jointly and 
severally from the principal and any surety of such financial 
guarantee any damages suffered by City as a result thereof, 
including but not limited to staff time, material and equipment 
costs, compensation or indemnification of third parties, and the 
cost of removal or abandonment of facilities hereinabove 
described. 
 
  (a) Before any draws are made on the Franchise 
performance bond, the City Manager or designee shall give written 
notice to the Grantee: 
 
   (i) Describing the act, default or failure 
to be remedied, or the damages, cost or expenses which the City 
has incurred by reason of the Grantee’s act or default; 
 
   (ii) Providing a reasonable opportunity for 
the Grantee to first remedy the existing or ongoing default or 
failure, if applicable, but in no event less than thirty (30) days; 
 
   (iii) Providing a reasonable opportunity for 
the Grantee to pay any moneys due the City, but in no event less 
than thirty (30) days, before the City draws on the Franchise 
performance bond, if applicable; 
 
   (iv) That the Grantee will be given an 
opportunity to review the act, default or failure described in the 
notice with the City Manager or designee. 
 
  (b) The Grantee shall replace the Franchise 
performance bond within thirty (30) days after written notice from 

Page 178 of 196



DRAFT Ordinance No.  
Page 38 of 53 

the City Manager or designee that there is a deficiency in the 
amount of the Franchise performance bond. 

(3) Security fund.  In addition to the performance bond,
Grantee shall establish and maintain a security fund in the amount 
of twenty-five thousand dollars ($25,000), at its cost, with the 
City by depositing such monies, letters of credit, or other 
instruments in such form and amount acceptable to the City within 
30 calendar days of the effective date of this Franchise. No sums 
may be withdrawn from the fund by Grantee without consent of the 
City. The security fund shall be maintained at the sole expense of 
Grantee so long as any of the Grantee’s facilities occupy a public 
way. 

(a) The fund shall serve as security for the
performance of this Franchise, including any claims, costs, 
damages, judgments, awards, attorneys’ fees or liability, of any 
kind whatsoever, the City pays or incurs, including civil 
penalties, because of any failure attributable to Grantee to comply 
with the provisions of this Franchise or the codes, ordinances, 
rules, regulations, standards, or permits of the City. 

(b) Before any sums are withdrawn from the
security fund, the City shall give written notice to Grantee: 

(i) Describing the act, default or failure
to be remedied, or the claims, costs, damages, judgments, awards, 
attorneys’ fees or liability which the City has incurred or may 
pay by reason of Grantee's act or default; 

(ii) Providing a reasonable opportunity for
Grantee to first remedy the existing or ongoing default or failure, 
if applicable, but in no event less than thirty (30) days; 

(iii) Providing a reasonable opportunity for
Grantee to pay any monies due the City, but in no event less than 
thirty (30) days, before the City withdraws the amount thereof 
from the security fund, if applicable; and 

(iv) Grantee will be given an opportunity to
review the act, default or failure described in the notice with 
the City or his or her designee. 
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  (c) Grantee shall replenish the security fund 
within thirty (30) days after written notice from the City that 
there is a deficiency in the amount of the fund. 
 

 (d) Insufficiency of the security fund shall not 
release or relieve Grantee of any obligation or financial 
responsibility. 
 
 Sec. 9. Taxes, charges, and fees. 
 

(1)  Franchise fee.  RCW 35.21.860 currently prohibits a 
municipal franchise fee for permission to use the right of way to 
provide internet access services.  Based on the representations of 
Grantee, it is the City's understanding that Grantee will use the 
right of way to provide internet access services.  If this 
prohibition is removed or does not apply to future services, 
Grantee understands the City may  assess a reasonable franchise 
fee in accordance with the City Code, so long as local, State or 
federal law does not otherwise prohibit such fee.  
 

(2)  Utility tax.  The parties further understand that 
RCW 35.21.870 currently limits the rate of City tax upon telephone 
business activities to six percent (6%) of Gross Receipts, unless 
a higher rate is approved by vote of the people.  The parties 
agree, however, that nothing in this Franchise shall limit or 
expand the City's power of taxation, as now or may hereafter exist. 
Grantee understands that some of its business activities in the 
City of Des Moines as identified herein may be taxable activities 
subject to the six percent (6%) gross receipts tax rate, as imposed 
under the City's telephone business tax, adopted in Des Moines 
Municipal Code Chapter 3.68, subject to such activities being 
deemed taxable under applicable state and federal laws.  This 
provision does not limit the City's power to amend Des Moines 
Municipal Code Chapter 3.68 as may be permitted by law, including 
increases to the tax rate. Notwithstanding any other provision of 
this Franchise, nothing in this Franchise is intended to alter, 
amend, modify or expand the taxes and fees that may lawfully be 
assessed on Franchisee’s business activities under this Franchise 
under applicable law. 
 
 (3) Permit and administrative fees.  Grantee shall also 
pay and be responsible for all charges and fees (authorized under 
applicable law) imposed to recover actual administrative expenses 
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incurred by the City that are directly related to receiving and 
approving this Franchise, any use and/or development 
authorizations which may be required, or any permit which may be 
required, to inspecting plans and construction, or to the 
preparation of a detailed statement. Regular application and 
processing charges and fees imposed by the City shall be deemed to 
be attributable to actual administrative expenses incurred by the 
City but shall not excuse Grantee from paying and being responsible 
for other actual administrative expenses incurred by the City. 
 
  (a) Grantee shall pay a franchise processing fee 
of $5,000 within 30 calendar days of the effective date of this 
Franchise. 
 
  (b) Grantee shall pay fees according to applicable 
sections of the City Code. 
 
 (4) Grantee shall pay and be responsible for taxes 
permitted by law. 
 
 (5) In addition to penalties and other remedies for which 
Grantee may be subjected, the City reserves the right to impose 
site-specific charges (authorized under applicable law) for 
placement of structures used to provide telecommunications 
services.  
 
 Sec. 10. Access to facilities and universal service. 
 
 (1) Grantee shall provide access to its facilities by 
hire, sale, or resale on a nondiscriminatory basis.  Grantee shall 
make its telecommunications services available to any customer 
within its franchise area who shall request such service whenever 
feasible, without discrimination as to the terms, conditions, 
rates or charges for the Grantee's services; provided, however, 
that nothing in this section shall prohibit Grantee from making 
any reasonable classifications among differently situated 
customers. 
 
 (2) Grantee may provide Internet access to users of City 
property, at locations requested by the City, if it is practicable, 
upon Grantee’s then-current market rates for such service and 
pursuant to a separate services agreement. Grantee and the City 
may enter into a separate agreement or agreements regarding the 
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allocation of costs to construct, install, operate, maintain, 
repair, and remove facilities needed to provide such access; 
provided, however, that nothing herein shall require the City to 
accept construction or installation of facilities on City 
property. 
  
 Sec. 11. Acquisition of facilities.  Upon Grantee’s 
acquisition of any facilities in the public way, or upon any 
addition or annexation to the City of any area in which Grantee 
has facilities, such facilities shall immediately be subject to 
the terms of this Franchise without further action of the City or 
Grantee. 
 
 Sec. 12. Vacation of public ways.  The City reserves 
the right to vacate any public way which is subject to rights, 
privileges, and authority granted by this Franchise. If Grantee 
has facilities in such public way, the City shall reserve an 
easement for Grantee, if requested by Grantee. 
 
 Sec. 13. Duty to provide information.  Grantee's 
obligations under this section are in addition to those provided 
elsewhere in this Franchise.  Within thirty (30) days of a written 
request from the City, Grantee shall furnish the City with all 
requested information sufficient to demonstrate: 
 
 (1) That Grantee has complied with all requirements of 
this Franchise; 
 
 (2) That taxes, fees, charges, or other costs owed or 
payable by Grantee have been properly collected and paid.   
 
 Sec. 14. Records. 
 
 (1) Grantee will manage all of its operations in 
accordance with a policy of keeping its documents and records open 
and accessible to the City. The City will have access to, and the 
right to inspect, any documents and records of Grantee and its 
affiliates that are reasonably necessary for the enforcement of 
this Franchise or to verify Grantee's compliance with terms or 
conditions of this Franchise. Grantee will not deny the City access 
to any of Grantee's records on the basis that Grantee's documents 
or records are under the control of any affiliate or a third party.  
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(2) All documents and records maintained by Grantee shall
be made available for inspection by the City at reasonable times 
and intervals; provided, however, that nothing in this section 
shall be construed to require Grantee to violate state or federal 
law regarding subscriber privacy and/or the privacy of Grantee’s 
Indefeasible Right of Use (“IRU”) holders, lessees, or customers, 
nor shall this section be construed to require Grantee to disclose 
proprietary or confidential information without adequate 
safeguards for its confidential or proprietary nature. 

(3) One copy of documents and records requested by the
City will be furnished to the City at the cost of Grantee. If the 
requested documents and records are too voluminous or for security 
reasons cannot be copied or removed, then Grantee may request, in 
writing within thirty (30) days of the City's request, that the 
City inspect them at Grantee's local office. If any documents or 
records of Grantee are not kept in a local office and/or are not 
made available in copies to the City, and if the City determines 
that an examination of such documents or records is necessary or 
appropriate for the enforcement of this Franchise, or to verify 
Grantee's compliance with terms or conditions of this Franchise, 
then all reasonable travel and related costs incurred in making 
such examination shall be paid by Grantee. 

(4) At the request of the city, Grantee shall provide the
City with an annual report on the number of feet of right-of-way 
Grantee occupies in the City and the services Grantee is providing 
in the City.  Grantee may request all or a portion of such 
information be protected from disclosure under the Washington 
Public Records Act (RCW 42.56). 

Sec. 15. Assignment or transfer.  Grantee's rights, 
privileges, and authority under this Franchise may not, directly 
or indirectly, be transferred, assigned or disposed of by sale, 
lease, merger, consolidation or other act of Grantee, by operation 
of law or otherwise, except as provided herein, or without the 
prior written consent of the City, which consent shall not be 
unreasonably withheld, conditioned, or delayed.  Any transfer, 
assignment or disposal of Grantee's rights, privileges, and 
authority under this Franchise may be subject to reasonable 
conditions as may be prescribed by the City. 
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 (1) No rights, privileges, or authority under this 
Franchise shall be assigned, transferred, or disposed of in any 
manner within twelve (12) months after the effective date of this 
Franchise. 
 
 (2) Absent extraordinary and unforeseeable 
circumstances, no Grantee facility, for which separate City 
permits for construction have been obtained, shall be assigned, 
transferred, or disposed of by Grantee before construction of the 
facility has been completed and restoration has been performed to 
the satisfaction of the City. 
 
 (3) Grantee and the proposed assignee or transferee shall 
provide and certify the following information to the City not less 
than one hundred and fifty (150) days prior to the proposed date 
of assignment, transfer, or disposal: 
 
  (a) Complete information setting forth the nature, 
terms and conditions of the proposed assignment, transfer, or 
disposal; 
 
  (b) Any other information reasonably required by 
the City; and 
 
  (c) A transfer application fee in an amount to be 
determined by the City to recover actual administrative costs 
directly related to receiving and approving the proposed 
assignment, transfer, or disposal. 
 
 (3) No assignment, transfer, or disposal may be made or 
shall be approved unless the assignee or transferee has the legal, 
technical, financial, and other requisite qualifications to 
operate, maintain, repair, and remove facilities constructed or 
installed pursuant to this Franchise and to comply with the terms 
and conditions of this Franchise. 
 
 (4) Any transfer, assignment, or disposal of rights, 
privileges, and authority under this Franchise may be conditioned 
on such transferee or assignee obtaining its own Franchise 
agreement with City. 
 
 (5) Notwithstanding anything to the contrary contained in 
this Franchise, any transaction which singularly or collectively 
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result in a change of fifty percent (50%) or more of the ownership 
or working control (regardless of the percentage) of the Grantee 
or affiliated entities having fifty percent (50%) or more of the 
ownership or actual working control (regardless of the percentage) 
of Grantee, or of control of the telecommunications capacity or 
bandwidth of Grantee, shall not be considered an assignment or 
transfer requiring City approval. Transactions between affiliated 
entities are exempt from City approval; provided that, Grantee 
shall promptly notify the City within a reasonable period of time 
after any change in, or transfer of, or acquisition by any other 
party of control of Grantee. Every change, transfer, or acquisition 
of control of Grantee shall cause a review of the proposed 
transfer. City approval shall not be required for mortgaging 
purposes or if said transfer is from Grantee to another person 
controlled by Grantee. 
 
 (6) All terms and conditions of this Franchise shall be 
binding upon all permitted successors and assigns of Grantee and 
all persons who obtain ownership or working control of any facility 
constructed or installed pursuant to this Franchise. 
 
 Sec. 16. Violations, noncompliance, and other grounds 
for termination or cancellation. 
 
 (1) This Franchise, and any right, privilege or authority 
of Grantee to enter, occupy or use public ways may be terminated 
or cancelled by the City for the following reasons: 
 
  (a) Violation of or noncompliance with any term or 
condition of this Franchise by Grantee; 
 
  (b) Violation of or noncompliance with the 
material terms of any use and/or development authorization or 
required permit by Grantee; 
 
  (c) Construction, installation, operation, 
maintenance, or repair of facilities on, in, under, over, across, 
or within any public way without Grantee first obtaining use and/or 
development authorization and required permits from the City and 
all other appropriate regulatory authorities; 
 
  (d) Unauthorized construction, installation, 
operation, maintenance, or repair of facilities on City property; 
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  (e) Misrepresentation or lack of candor by or on 
behalf of Grantee in any application or written or oral statement 
upon which the City relies in making the decision to grant, review 
or amend any right, privilege or authority to Grantee; 
 
  (f) Abandonment of facilities; 
 
  (g) Failure of Grantee to pay taxes, fees, charges 
or costs when and as due, unless subject to a proper and timely 
legal protest; or 
 
  (h) Insolvency or bankruptcy of Grantee. 
 
 (2) In the event that the City believes that grounds exist 
for termination or cancellation of this Franchise or any right, 
privilege or authority of Grantee to enter, occupy or use public 
ways, Grantee shall be given written notice and a reasonable period 
of time, not less than thirty (30) days, to furnish evidence: 
 
  (a) That corrective action has been, or is being 
actively and expeditiously pursued, to remedy the violation, 
noncompliance, or other grounds for termination or cancellation; 
 
  (b) That rebuts the alleged violation, 
noncompliance, or other grounds for termination or cancellation; 
or 
 
  (c) That it would be in the public interest to 
impose some penalty or sanction less than termination or 
cancellation. 
 
 (3) In the event that Grantee fails to provide evidence 
reasonably satisfactory to the City as provided in subsection (2) 
of this section, the City shall refer the apparent violation, 
noncompliance, or other grounds for termination or cancellation to 
the City Council. The City Council shall provide the Grantee with 
notice and a reasonable opportunity to be heard concerning the 
matter. 
 
 (4) If the City Council determines that the violation, 
noncompliance, or other grounds above for termination or 
cancellation exist, then, Grantee shall, at the election of the 
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City Council, forfeit all rights, privileges and authority 
conferred under this Franchise or any use and/or development 
authorization or permit granted by the City, and this Franchise 
and any such use and/or development authorization or permit may be 
terminated or cancelled by the City Council. The City Council may 
elect, in lieu of the foregoing and without any prejudice to any 
of its other legal rights and remedies, to pursue other remedies, 
including obtaining an order compelling Grantee into compliance or 
to take corrective action, or to recover damages and costs incurred 
by the City by reason of Grantee's actions or omissions. The City 
Council shall utilize the following factors in analyzing the 
nature, circumstances, extent, and gravity of the actions or 
omissions of Grantee: 

(a) Whether the misconduct was egregious;

(b) Whether substantial harm resulted;

(c) Whether the violation was intentional;

(d) Whether there is a history of prior violations
of the same or other requirements; 

(e) Whether there is a history of overall
compliance; and 

(f) Whether the violation was voluntarily 
disclosed, admitted or cured. 

(5) The City Council's choice of remedy shall not excuse
Grantee from compliance with any term or condition of this 
Franchise or the material terms of any use and/or development 
authorization or required permit. Grantee shall have a continuing 
duty to remedy any violation, noncompliance, or other grounds for 
termination or cancellation. Further, nothing herein shall be 
construed as limiting any remedies that the City may have, at law 
or in equity, or the Grantee may have at law or in equity, for 
enforcement of this Franchise and any use and/or development 
authorization or permit granted to Grantee. 

Sec. 17. Notices.
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 (1) Any regular notice or information required or 
permitted to be given to the parties under this Franchise may be 
sent to the following addresses unless otherwise specified: 
 
CITY: 
 
City Manager 
City of Des Moines 
21630 11th Ave. S., Ave A 
Des Moines, WA 98198 
 
GRANTEE: 
 
Forged Fiber 37, LLC c/o AT&T  
Attn.:  Legal Dept – Network Operations 
Re: Des Moines / Franchise Agreement (WA) 
208 S. Akard Street 
Dallas, TX 75202-4206 
 
with a copy (except for invoices) to: 
 
E-mail: FF_Right_Of_Way@att.com 
 
 (2) Grantee shall additionally provide a phone number and 
designated responsible officials to respond to emergencies. After 
being notified of an emergency, Grantee shall cooperate with the 
City and make its best efforts to immediately respond to minimize 
damage, protect the welfare, health and safety of the public and 
repair facilities to restore them to proper working order. 
Annually, on request of the City, Grantee will meet with City 
emergency response personnel to coordinate emergency management 
operations and, at least once a year, at the request of the City, 
actively participate in emergency preparations. 
 
 Sec. 18. Non-waiver.  The failure of either party to 
exercise any rights or remedies under this Franchise or to insist 
upon compliance with any terms or conditions of this Franchise 
shall not be a waiver of any such rights, remedies, terms or 
conditions of this Franchise by the party and shall not prevent 
the party from demanding compliance with such terms or conditions 
at any future time or pursuing its rights or remedies. 
 

Page 188 of 196



DRAFT Ordinance No.  
Page 48 of 53 
 
 
 Sec. 19. Eminent domain.  This Franchise is subject to 
the power of eminent domain and the right of the City Council to 
repeal, amend or modify the Franchise in the interest of the 
public. In any proceeding under eminent domain, the Franchise 
itself shall have no value. 
 
 Sec. 20. Limitation of liability.  Except as otherwise 
set forth in this Franchise, administration of this Franchise may 
not be construed to create the basis for any liability on the part 
of the City, its elected officials, officers, employees, agents, 
and representatives for any injury or damage; or by reason of any 
schedule or specification review, inspection, notice and order, 
permission, or other approval or consent by the City; for any 
action or inaction thereof authorized or done in connection with 
the implementation or enforcement of this Franchise by the City; 
or for the accuracy of plans submitted to the City. 
 
 Sec. 21. Damage to facilities.  Except as otherwise set 
forth herein, unless caused by or arising out of the active sole 
negligence, gross negligence, or intentional conduct of the City, 
the City shall not be liable for any damage to or loss of any 
facilities as a result of or in connection with any public works, 
public improvements, construction, excavation, grading, filling, 
or work of any kind on, in, under, over, across, or within a public 
way done by or on behalf of the City. 
 
 Sec. 22. Resolution of disputes and governing law.   
 
 (1) Alternative dispute resolution.  If a dispute arises 
from or relates to this Contract or the breach thereof and if the 
dispute cannot be resolved through direct discussions, the parties 
agree to endeavor first to settle the dispute in an amicable manner 
by mediation administered by a mediator under JAMS Alternative 
Dispute Resolution service rules or policies before resorting to 
arbitration.  The mediator may be selected by agreement of the 
parties or through JAMS.  Following mediation, or upon written 
contract of the parties to waive mediation, any unresolved 
controversy or claim arising from or relating to this Franchise or 
breach thereof shall be settled through arbitration which shall be 
conducted under JAMS rules or policies.  The arbitrator may be 
selected by agreement of the parties or through JAMS.  All fees 
and expenses for mediation or arbitration shall be borne by the 
parties equally.  However, each party shall bear the expense of 
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its own counsel, experts, witnesses, and preparation and 
presentation of evidence. 

(2) Applicable law and jurisdiction. This Franchise 
shall be governed by the laws of the State of Washington.  Although 
the agreed to and designated primary dispute resolution method as 
set forth above, in the event any claim, dispute or action arising 
from or relating to this Franchise cannot be submitted to 
arbitration, then it shall be commenced exclusively in the King 
County Superior Court or the United States District Court, Western 
District of Washington as appropriate.  In any claim or lawsuit 
for damages arising from the parties' performance of this 
Franchise, each party shall pay its own legal costs and attorneys’ 
fees incurred in defending or bringing such claim or lawsuit, in 
addition to any other recovery or award provided by law; provided, 
however, nothing in this paragraph shall be construed to limit the 
City's right to indemnification under Section XVII of this 
Contract. 

Sec. 23. Severability.  If any section, sentence, 
clause or phrase of this Franchise or its application to any person 
or entity should be held to be invalid or unconstitutional by a 
court of competent jurisdiction, such invalidity or 
unconstitutionality will not affect the validity or 
constitutionality of any other section, sentence, clause or phrase 
of this Franchise or its application to any other person or entity. 

Sec. 24. Miscellaneous.

(1) Equal employment and nondiscrimination. Throughout
the term of this Franchise, Grantee will fully comply with all 
applicable equal employment and nondiscrimination provisions and 
requirements of federal, state, and local laws, and in particular, 
FCC rules and regulations relating thereto. 

(2) Local employment efforts.  Grantee will use 
reasonable efforts to utilize qualified local contractors, 
including minority business enterprises and woman business 
enterprises, whenever the Grantee employs contractors to perform 
work under this Franchise. 

(3) Descriptive headings.  The headings and titles of the
sections and subsections of this Franchise are for reference 
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purposes only and do not affect the meaning or interpretation of 
the text herein. 

(4) Force majeure.  Grantee shall not be required to 
perform any covenant or obligation in this Franchise, or be liable 
in damages to the City, so long as the performance or non-
performance of the covenant or obligation is delayed, caused or 
prevented by an act of God or force majeure. An “act of God” or 
“force majeure” is defined for purposes of this Franchise as 
strikes, lockouts, sit-downs, material or labor restrictions by 
any governmental authority, unusual transportation delays, riots, 
floods, washouts, explosions, earthquakes, fire, storms, weather 
(including inclement weather which prevents construction), acts of 
the public enemy, wars, terrorism, insurrections, and/or any other 
cause not reasonably within the control of Grantee. 

(5) No joint venture. Nothing herein will be deemed to
create a joint venture or principal-agent relationship between the 
parties, and neither party is authorized to, nor shall either party 
act toward third persons or the public in any manner that would 
indicate any such relationship with the other. 

(6) Actions of the City or Grantee. In performing their
respective obligations under this Franchise, the City and Grantee 
will act in a reasonable, expeditious, and timely manner. Whenever 
this Franchise sets forth a time for any act to be performed by 
Grantee, such time shall be deemed to be of the essence, and any 
failure of Grantee to perform within the allotted time may be 
considered a material breach of this Franchise, and sufficient 
grounds for the City to invoke any relevant remedy. 

(7) Counterparts.  This Franchise may be executed in one
or more counterparts, and each originally executed duplicate 
counterpart of this Franchise shall be deemed to possess the full 
force and effect of the original. 

(8) Entire agreement. This Franchise represents the
entire understanding and agreement between the parties with 
respect to the subject matter and supersedes all prior oral and 
written negotiations between the parties. 
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 (9) Modification. The parties may alter, amend or modify 
the terms and conditions of this Franchise upon written agreement 
of both parties to such alteration, amendment or modification. 
 
 (10) Rights granted.  This Franchise does not convey any 
right, title or interest in public ways, but shall be deemed only 
as authorization to enter, occupy, or use public ways for the 
limited purposes and terms stated in this Franchise.  Further, 
this Franchise shall not be construed as any warranty of title. 
 
 (10) Contractors and subcontractors.  Grantee's 
contractors and subcontractors must be licensed and bonded in 
accordance with the City's ordinances, rules, and 
regulations. Work by contractors and subcontractors is subject to 
the same restrictions, limitations and conditions as if the work 
were performed by Grantee.  
 
 Sec. 26.  Publication.  The City Clerk is authorized and 
directed to publish a summary hereof. 
 
 Sec. 27.  Effective date.  This Ordinance shall be in full 
force and effect five days from and after its passage, approval 
and publication as required by law, but if, and only if, the 
Grantee has endorsed this Ordinance and accepted the terms and 
conditions thereof. 
 
 
 PASSED BY the City Council of the City of Des Moines this   
day of  ,   and signed in authentication thereof this   day of  ,  
. 
 
 
 
           

     M A Y O R 
 
APPROVED AS TO FORM: 
 
 
      
City Attorney 
 
ATTEST: 
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City Clerk 
 
Published:  
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ACCEPTANCE: 

By accepting the Franchise, the Grantee: (1) acknowledges 
and accepts the City's legal right to issue and enforce the 
Franchise; (2) agrees that it will not oppose the City's 
intervening, to the extent that the City is legally entitled to do 
so, in any legal or regulatory proceeding affecting the 
Telecommunication System; (3) accepts and agrees to comply with 
each and every provision of this Franchise; and (4) agrees that 
the Franchise was granted pursuant to processes and procedures 
consistent with applicable law, and that it will not raise any 
claim to the contrary. 

By:

Printed Name:

Date:

Title: _______________ 
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July 16, 2025

Tim George
City Attorney
City of Des Moines
21640 11thAvenue. S.
Des Moines, WA 98198

VIA Email Delivery: TGeorge@desmoineswa.gov

RE: Forged Fiber 37, LLCFranchise Application for City of Des Moines

Dear Mr. George,

Our client, AT&T, has signed a purchase agreement to purchase a portion of the fiber
business of Lumen Technologies, Inc. and its affiliates ("Lumen"), which includes fiber
assets and associated facilities that are located within the rights-of-way of the City of
Des Moines. The proposed transaction was announced on May 21, 2025, and is
proceeding with the relevant federal regulatory approvals. In advance of transfer of any
assets, AT&T seeks to obtain all necessary rights to own and construct facilities within
the rights-of-way in the county under the legal entity, Forged Fiber 37, LLC,which will
take possession of the fiber assets once transferred from Lumen.

This is a request for a new Franchise Agreement. Lumen will maintain any existing
Franchises for those assets it is retaining (including copper and enterprise fiber). The
applicant is requesting a city-wide Franchise to install, operate, maintain, repair,
replace, and upgrade conduit, fiber optic cables, mule tape, buffer tubes, vaults, splice
cases (aerial and buried), poles, and related facilities in the rights of way. To assist in
your review, the following documents will be included with this application:

• Franchise Application
• Letter of Authorization
• Application fee of $2,500

Thank you very much for your time and consideration. Our goal is to have the franchise
agreement in place at the time the sale between Forged Fiber 37, LLC/AT&T and Lumen
closes at the end of the year so that the authorization for ownership of the fiber assets
is properly in place.

Attachment #2
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July 17, 2025
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If you have any additional questions, please contact me at (206) 446-0448 or
sunny.ausink@wirelesspolicy.com.

Sincerely,

SunnyAusink
Director, LandUseEntitlements
(206}446-0448
sunny.ausink@wirelesspolicy.com
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