
AGENDA

REGULAR MEETING
DES MOINES CITY COUNCIL

January 12, 2012· 7:30 p.m.

CALL TO ORDER - Mayor

PLEDGE OF ALLEGIANCE

ROLL CALL

CORRESPONDENCE

COMMENTS FROM THE PUBLIC:

At this time the audience is invited to comment on any topic to bring it to Council's
attention. Please sign in prior to the meeting and limit comments to three minutes or
less.

BOARD & COMMITTEE REPORTSI COUNCILMEMBER COMMENTS

PRESIDING OFFICER'S REPORT

ADMINISTRATION REPORTS
Planning Agency Report to the City Council
UW Student Presentation - Marina District Way Finding Program

EXECUTIVE SESSION
Real Estate ( RCW 42.56.11 O(b) )

CONSENT CALENDAR

Item 1: Approval of Vouchers

Motion is to approve for payment those vouchers and payroll transfers included in the above
list and further described as follows:

Claim checks $1.940,492.66
Payroll fund transfers in the total amount of $841 ,575.12
Total certified Wire Transfers, Voids, AlP & Payroll vouchers are $ 2,782,067.78

Item 2: Transportation Gateway Project: S. 24th Avenue South Right of Way
Acquisition: Furney - Tax Parcel 092204-9320 - Project Parcel #54; tax parcel 092204-9135
- Project Parcel #56; and tax parcel 092204-9126 - Project Parcel #57

Motion is to approve purchase of land from three parcels owned by Robert Furney as follows:
248 square feet of land for $1,530.16, Temporary Slope Easement (of mutual benefit) with an
area of 1,960 square feet, and improvements at $600 for a total of $2,130.00 for Parcel #54;
207 square feet of land for $1,277.19 and improvements at $300 for a total of $1,577.00 for
Parcel #56; 300 square feet of land for $1,851.00, a permanent 700 square foot slope



easement for $1,079.75 and improvements at $300 for a total of $3,231.00 for Parcel #57 as
just compensation; an administrative settlement for all three parcels in the amount of
$3062.00, and payment for the Statutory Evaluation Allowance of $750 per parcel, which is
$2,250.00 for all three parcels, for a grand total of $12,250.00 (rounded to nearest dollar) plus
any closing costs, and further to authorize the City Manager to sign the Statutory Warranty
Deeds, Permanent and Temporary Slope Easements, Construction Easements/Rights of
Entry, and Real Property Vouchers substantially in the forms as submitted and accept the
rights of way on behalf of the City of Des Moines.

Item 3:
Committee

Reappointment of Susan Corey to a Full Term on the Human Services Advisory

Motion is to confirm the Mayoral reappointment of Susan Corey to the Human Services
Advisory Committee, effective January 1, 2012, to a two year term which expires on December
31,2013.

OLD BUSINESS
1. DNR Lease

Staff Presentation: Harbormaster Joe Dusenbury

NEW BUSINESS
1. CleanScapes Solid Waste Contract Amendment (Supplemental Garbage Pickup Schedule)

Staff Presentation: Land Use Planner II LauraTechico

2. Intergovernmental Policies and Positions
Staff Presentation: City Manager Tony Piasecki

NEXT MEETING DATE - January 14, 2012, Goal Setting Retreat at Founder's Lodge
January 26, 2012, Regular City Council meeting

ADJOURNMENT



Consent Agenda Item #1

CITY OF DES MOINES

Auditing Officer Certification

Vouchers and Payroll transfers audited and certified by the auditing officer as required by
RCW 42.24.080, and those expense reimbursement claims certified as required by
RCW 42.24.090, have been recorded on a listing, which has been made available to the
City Council.

AS of Jan 12,2012 the Des Moines City Council, by unanimous vote, does approve
for payment those vouchers and payroll transfers included in the attached list and further
described as follows:

The vouchers below have been reviewed and certified by individual departments and the
City of Des Moines Auditing Officer,

Claims Vouchers: Numbers Amounts

Total NP Checks/vouchers I 1305821 · I 1309111 I 3301 1,146,622.39

Electronic Wire Transfers I IBANKMASTERCARD,DEPTOF REV, BANKOF AMERICAT 795,802.14

Subtotal for this Council Packet 1,942,424.53
Voided Claim Checks this check run: 130619/130778 (1,843.04)
Voided Claim Checks from prevrous check runs 130041/130463 (88.83)

Total Claims/wire TransfersNolds 1,940,492,66

Payroll Vouchers: DISBURSED 12/20/11 Amounts

Payroll Checks I 174731 · I 174871 =T 15 20,706.48

Direct Deposit I 5100011 · I 5101291 = r 129 262,746.39

Payroll Taxes 59,318.03
Wage/Garnishments . f44.0f

Voids I I r a 0.00

Electronic Wire Transfers 77,581.20

ICMA 401 Forfeitures 0.00

Total Claims 421,096.17
Payroll Vouchers: DISBURSED 01/05/12 Amounts

Payroll Checks I 174881 · I 175081 = I 21 22,740.04

Direct Deposit 1 100011 · I 101321 = I 132 257,202.51

Payroll Taxes 56,212.30

Wage/Garnishments 744.07

Voids I I I 0
Electronic Wire Transfers 83,580.03

ICMA 401 Forfeitures
Total Claims 420,478.95
II otai certmec vvire Transfers,Voids, AlP & Payroll voucners tor Jan 1<. LUlL 2,782,067,78



Consent Agenda Item #2

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Transportation Gateway Project: S.
24th Avenue South Right of Way
Acquisition: Furney - Tax Parcels:
092204-9320 Project Parcel #54
092204-9135 - Project Parcel #56
092204-9126 Project Parcel #57

APPROVED BY CITY MA.N4DER
FOR SUBMITTAL: 2Ft:

7'

AGENDA OF: January 12,2012

DEPT. OF ORIGIN: Planning, Building & Public
Works

DATE SUBMITTED: January 3,201 I

CLEARANCEtl,(Jy
[ X 1 LegalJ~,.
[ X 1 Finance :rr
[ 1Marina _N/ A---::-::-~
[ 1Parks, Recreation & Senior "prVlr.,e,
[ X 1 Planning, Building & Public Works IIL?),.-o-~

[ ]Police _N/A_

ATTACHMENTS:
1. Statutory Warranty Deeds (#54,56 & 57)
2. Construction Easement/Right Entry (all 3)
3. Permanent Slope Easement (#57 only)
4. Temporary Slope Easement (#54 only)
5. Administrative Settlement (all 3)
6. Real Property Voucher (all 3)
7. Project Map (all 3)

Purpose and Recommendation:
The purpose of this agenda item is to seek City Council acceptance of right of way and casements
required it) widen 24th Avenue South, consistent with the City's adopted right of way plan for CIP
project #319.131. The following motion will appear on the Consent Calendar:

Suggested Motion

Motion: "1move to purchase land from three parcels owned by Robert Furney as follows:
248 square feet of land for $1,530.16, Temporary Slope Easement (of mutual benefit) with an area of
1,960 square feet, and improvements at $600 for a total of$2,130.00 for Parcel #54; 207 square feet of
land for $1,277.19 and improvements at $300 for a total 01'$1,577.00 for Parcel #56; 300 square feet of
land for $1,851.00, a permanent 700 square foot slope easement for $1,079.75 and improvements at
$300 for a total of $3,231.00 for Parcel #57 as Just Compensation; an administrative settlement for all
three parcels in the amount of $3062.00, and payment for the Statutory Evaluation Allowance of $750
per parcel, or $2,250.00 for all three parcels, for a grand total of $12,250.00 (rounded to nearest dollar)
plus any closing costs, and further to authorize the City Manager to sign the Statutory Warranty Deeds,
Permanent and Temporary Slope Easements, Construction Easements/Rights of Entry, and Real
Property Vouchers substantially in the forms as submitted and accept the rights of way on behalf of the
City of Des Moines."



Background:
Widening and improvclllcnt 24th Avenue S. to 18th Avenue S. is an element of the City of Des Moines
Comprehensive Plan and an adopted element of the 2011 Capital Improvement Program, Projeet
#319.131. This arterial segment is of one of the three roadway segments referred collectively as the
Transportation Gateway Project. The City Council passed a motion on April 7,2011, to begin the right
of way acquisition phase for S. 216'h Street Segment 2 and 24'h Avenue S. from S. 208,h Street to S.
216,h Street including roadway transitions. The negotiated right of way is consistent with the June 2,
2011 Council direction to extend and match the sidewalk with developer improvements adjacent to and
south of the project.

Discussion:
Design of this project is complete including all environmental documentation under NEPA and SEPA.

The adopted right of way plan requires this 755 sq. ft. right of way take, a 700 sq. ft permanent slope
easement and a 1900 sq. ft temporary slope easement for future sidewalk, road and intersection
improvements fronting this property. Also included is $1,200 for improvements. (According to the State
and Federal guidelines, any improvements (grass. mulch. shrubs, trees, pavement, gravel, etc.) within
the fee acquisition area are given contributory value and owners are compensated for as part of the
acquisition. This value determined from a book called "The Guide-Building, Construction and
Material Prices ", Prices contained in the Guide are from local supplier and contractor prices, and are
representative of current market conditions. An Administrative Settlement of $3062.00 was required to
close negotiations plus closing costs. This amount is negotiated with the owner when they dispute what
the offer is and a reasonable settlement is reached. In addition, the owner secured the services of a
financial advisor to assist in valuation of the property and settlement that will need to be reimbursed as a
Statutory Allowance estimated at $750 per parcel,

There is no money exchanged for the Construction Easements/Rights of Entry as these agreements are
considered mutually beneficial to restore the properties during construction.

Alternatives:
The final design and alignment for the roadway is based upon an offset alignment which minimizes
impacts to developed properties, Alternatives were considered during predesign (symmetrical verses an
offset alignment) resulting in settling on a right of way plan supported by final design. No other
alternatives are currently available.

Financial Impact:
Funds for acquisition of these rights of way were approved as part of the City of Des Moines budget.

Recommendation/Conclusion:
Staff recommends the Council approve the proposed motion.

Concurrence:
The Legal, Finance, and Planning, Building, and Public Works Department concur.

2



DATED this _:Z:.::::..._t> day of 9~ ,2011.

--------_

After Recording, Return to:

CITY OF DES MOINES
AnN: CITY ATTORNEY
21630 11th Avenue South, Suite C
Des Moines, WA 98198-6398

STATUTORY WARRANTY DEED

Grantorls:
Grantee:
Abbr. Legal Desc:
Tax Parcel Nos.:
Project Parcel No:

Robert E. Furney, as his separate estate
City of Des Moines, a municipal corporation of the State of Washington
Ptn. of Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., W.M, King County
092204-9320
54

THE GRANTOR, Robert E. Furney, as his separate estate, for and in consideration of sum of

Ten Dollars ($10.00) and other good and valuable consideration; receipt of which is hereby

acknowledged, hereby conveys and warrants to the City of Des Moines, a Washington muuicipal

corporation of the State of Washington, its successor and assigns, under the imminent threat of the

Grantee's exercise of its rights of Eminent Domain per Chapter 8.12 RCW, for the use of the

public, the real property described and attached hereto as Exhibit A and illustrated and attached

hereto as Exhibit A-I, situsted in City of Des Moines, inKing County, Washington.

Also, the Grantor requests the Assessor and Treasurer of said County to set over to the remainder

of Tax Parcel No.092204-9320, the lien of all unpaid taxes, if any, affecting the real estate herein

conveyed, as provided by RCW 84.60.070

1
ATTACHMENT 1



2 Project Parcel No. 54

STATE OF A·,-I;""'IWL, )
) 55

COUNTY OF )

I hereby certify that I know or have satisfactory evidence that, Robert E. Furney, as his separate estate is/ are
the person/s who appeared before me, and said person/s acknowledged that he/she/they signed this
instrument, on oath stated that he/she/they was/were authorized to execute the instrument and
acknowledged it to be his/her/their free and voluntary, act for the uses and purposes mentioned in this
instrument.

Dated \2 -.2D -:Zon

KASSIOY E. REINERT
CiJl'l\hlmlOn tJ 2t44S1)

PubUo 0.Stltt atAriton_

2013

ACCEI'TED BY:

CITY OF DES MOINES
a Municipal Corporation

Anthony A. Piasecki, City Manager Date:

By direction of the Des Moines City COUl1ci!taken in open public meeting on ~_~~~~_,
2011.

APPROVED as to fo1111.only:

Pat Bosmans, City Attorney Date



3 Project Parcel No. 54

EXHIBIT .A..
PARCEL NUMBER 0922(14-9320
RIGHT OF WAY ACQUISITION

T!-IAT PORTION or: mE! Hf!FlE!INAF'TEf'I DESOfIJI!!f!D PMleEL ':4 '; DE!SC'Rfl!if!O AS FOI.LOWS:

BEGINNING ATTflE NORTHWEST CORNER OFWT 1, KING COIJNTY SHORT PMT NUMBeR 182055,
RECORDF.O UNDER RI'CaRDlNt:!J NIJMSI'fR82fJ..11N1t!645,RECORDS OF 1(INIii COtlNi'y. WASHINGTON,
AcSO ElEINGON rHI: EASTEFILY MAFIGIN 01'24'" AVENUE!SOUTH;

rrJlENCf!! NonTH 01' 05' :35" EAST ALONG SAID lfMlTERL YMARGIN, 122.50 FEET 1'0 THt
NOFlTI-IWESr OOFINEROF SAID PAROeL 'A '{

THENCE sOUTH 88" 23' 41' EAsT ALONG THE NORTH LINE OF SAID PAROSL "N,

THENCE SOUTHERLY ON A CUFlVEiTO THE U£i"T WHOSE DSNtEFI BlEARS soutn 88' fi9' 11>.'1" ""ST,
51l'5MO FEEr, AN AltO DISTANCE OF 122,58PEET TO TIllE soutH LINe OF $All} PARGE!, 'I!";

THENOE NORTH 88" 2a' 41" W/i'ST ALONG SAID SOUTH LINE, 2,97 FEET TO iliE! POINI' OF
BEGINNING,

CONTAINING 24$ SQUAFIE FEET, MOllE 011LEs..~.

PARCEL "A"
(PER PAOIF/C NOFlTHWf!STTInE COMPANY ORI:IE!FINO. 11140911,DATEDIlPRIL 14, !1t!f())

THE SOUTH 34;;,12 OF THENORTH 684 fIT. OF THE W!:ST 1il,OF THE SOUTI-IWEST 1/4 OFTHE
NOR1'HIEASr 1/4OF SE01I0N iii, TOWNSHIP 22 NORTH, RANIilEi" EAST WM., KING COIJNTY.
WASHINGTON;

LESS THE Wf!ST SO FT. THIZREOFFOR COUNTY ROAD;

ANO LESS THE NORTH ?1!.5 FT. OF THE!EAST1S8,i) FT. OF THE WEST161J FT. ml,RE:OF;

AND LESS THE SOUTH UifI.72 FT. OF THEiEAST 1m FT. OF THE WEST243FT. THEREOF.

8UllVEYQB'S NOT!i;
THE CENTERLINE. OF SOUTH 21611' STREET AND
24THAVENUE SOUTH IS SASED ON THE!RIGHT OF
WA I'PINIS FOR TH{i! GATIEWAY PFlC1Jf!CT,:M'"
AVENUE SOUTH, ON FILE WITH THE! CITY 01'
DES MOINEE'SPUBLIC WORKS.



Reference is made to the Pacific Northwest Title Insurance Company Preliminary Title Commitment No.
1114093, dated April 14, 2010 ("Commitment"). Grantee assumes the title to the real property subject to
the inatters listed in the Commitment, which matters are exceptions to the Grantor's warranties under this
Statutory Warranty Deed.

EXHIBIT A-l.l
EXCEPTIONS TO WARRANTIES UNDER

STATUTORY WARRANTY DEED

3.1



Nr 1/4, r. 2l N., R. 4 e; IIUI.

24TH AVE, S.
/iX/BlINn' RlllNT cf"II'AY ~~~-

RlGIIT Of MIltY
AIlEA " 248 s.r.;,

rAX LOT ~'llIl!L'1<
IJ»22!)j-$JS9

®
TAXWi MJ!lI1ER
0l!22i1!-9J2C

I
I

KPG EXHIBIT 1t.l
PARCEL Og2204-9J20

RIGHT OF WAY ACQUISI1TON

4 Project Parcel No, 54



After Recording, Return to:

CITY OF DES MOINES
ATTN: CITY ATTORNEY
21630 11thAvenue South, Suite C
Des Moines, WA 98198-6398

STATUTORY WARRANTY DEED

: Grwitor/s:' RoDertE. Furney. as his separate estate and Robert E. Furney; Sole T;iisfee;"iJr!dei<.'
The .RobertB. Furney Living Trust dated August 2. 1999; eachas to an undivided': "..'-
interest. as it may appear of record
City of Des Moines, a municipal corporation a/the State a/Washington
Pin. of Sec. 9, Twn. 22N, Rng. 4E. NE Qtr.• W.M, King County
092204-9135
56

Grantee:
Abbr. Legal Desc: .
Tax Parcel Nos.:
Project Parcel No:

THE GRANTOR/S, Robert E. Furney, as his separate estate and Robert E. Furney, Sole Trustee,

under The Robert E. Furney Living Trust dated August 2, 1999, each as to an undivided interest, as it may
. .

appear of record, for and in consideration of sum of Ten Dollars ($10.00) and other good and

valuable consideration, receipt of which is hereby acknowledged, hereby convey and warrant to the

City of Des Moines, a Washington muuicipal corporation of the State of Washington, its -successor

and assigns, under the imminent threat of the Grantee's exercise of its rights of Eminent Domain

per Chapter 8.12 RCW, for the use of the public, the real property described and attached.hereto as

Exhibit A and illustrated and attached hereto as Exhibit A -1, situated in City of Des Moines, in

King County, Washington.

Also, the Grantors request the Assessor and Treasurer of said County to set over to the remainder

of Tax Parcel No.092204-9135, the lien of all unpaid taxes, if any, affecting the real estate herein

conveyed, as provided by RCW 84.60.070

"l0 'f") ""'-e-DATED this _-=-<;~:__ day of_u.-4L-!:::c;;~. , 2011.
Project Parcel No. 561

., .'" .



STATE OF

COUNTY OF

)
) ss
)

2 Project Parcel No, 56

I hereby certify that I know OJ'have satisfactory evidence that, Robert E, Furney, as his separate estate and
Robert E. Furney, Sale Trustee, under The Robert E. Furney Living Trust dated August 2, 1999, each as to all
undivided interest, as it may appear of record isl are the person/s who appeared.beforeme, and said person/a
acknowledged that he/she/they signed this instrument, on, oath stated that.he/she/they was/were authorized
to.execute the instrument and acknowledged it to be his/her/their free and voluntary, act for the uses and
purposes mentioned in this instrument. .

Dated \2"2D-Zo\\

#., l~n~& OFFICIAL SEAL";i.';!:.~~KASSIDY E, REINERT
".' " CQn}rni&$lon #2&4430

~ }~ N... <y PublIC. SQt.. fA,i<on,
«:~ ,:YJ YUMA COUNTY
=s, un'J;:-~ MyC0Ml\1.ExplruMay18,2013

ACCEPTED BY:
CITY OF DES MOINES
aMunicipal Corporation

Anthony A Piasecki, City Manager Date:

By direction of the Des Moines City Council taken in open public meeting on ~..._ ___
201 L

APl'ROVED as to form only:

Pat Bosmans, Date

It



PARCEL "A"
(PER PACIFlC NOFfTHWE5STTlTl.E COMPAIIIY ORD!!R /!fa 1114095, DATED APRIL 16, 2(10)

SOllTH 138.26 fEWOf.'1HENORTffSSB.t!8 FEE:TOFTH/ii WEBTHAtF OF THE.SOtlTHW1!ST
. aUARTER OF'1H1: NOR1'HI:ASraUAArEiFiOF s=C11oN 11, TOWN9f/IP22 NORTH. RAMiE4 EAST.
rN.M, IN KING qOt.Jt./Ty' WASH/NG.roN;

-. '!"",T.," ':' ': • ..- .' - >, . , _,;. : '!, ,,- ',: ... - -,' .' ,_ _ ,i ,.;;; .

:- .. ~';".<, ..-.=: ,-".,: ' ;;"' _,-_ .

-- .. -_ - ----_--_ --- ---------------_---_--- - --- ---_---

EXHIBIT .s:
PARCEL NUMBER 092284-9136
RleHT OF WAY ACQUISITION

THE WEST 1.50 FEETOF THF;HERElNAFTERDl:SOF/IBED PARGE!. .l't~.

CONTA/NINS207 SQUARI! FEET; MORE ORLESS.

. '. .-. ::: : -, _,::.., _:,.; ~:..•.:.".. "': ..",_' .

SURYEYQBSNQlE;
THe OEMTERLINEOF SOUTH216mSTRE,., A1>ff?24T11 AVENUE SOUTH IS BASE/) ONTHERlGfUOF
WAY PLANS F¢R THE GAreWAY PRoJECT.24 AVJ!.We SOUm, ONFII..E WITH THEOfTY OF DES
MOINES PU8!'ICWORKS.

3 Project Parcel No, 56



r-------------------------- ----

Reference is made to the Pacific Northwest Title Insurance Company Preliminary Title Commitment No.
1114095, dated April 16, 2010 ("Commitment"). Grantee assumes the title to the real property subject to
the matters listed in the Commitment, which matters are exceptions to the Grantor's warranties under this

. Statutory Warranty Deed.

EXHIBIT A-l.1
EXCEPTIONS TO WARRANTIES UNDER

STATUTORY WARRANTY DEED

3.1



lIE 1/4. S!:G. 9, r. 22 /I" II. 4 0., w,!I.

24TH AVE. S.
·E1JS1IIIG ·RIGIII' or 6\17 ~--___. --~-.'

1JB.2!i' .
, '-.;';

; ..:

.'i!.::' ':',-,' . '.

.~

~'~:I,
I

j

l[,
I

EXHIBIT
PARCEL092204-9t35

RIGHT OF WAY ACQUISITION

Project Parcel No. 564

• A.:. .



I Project Parcel No. 57

After Recording, Return to:

CITY OF DES MOINES
ATTN: CITY ATTORNEY
21630 11th Avenue South, Suite C

.. Des Moines, WA 98.19,8-63,98

"STATUTORY WARRANTY DEED

Grantor/s: Robert E. Furney, 1111 his separate estate and Robert E. Furney, Sale Trustee, under
The Robert E. Furney Living Trust dated August 2, 1999, each 1111 to an undivided
interest, 1111 it may appear 0/ record
City of Des Moines, a municipal corporation of the State of Washington
Pin. a/Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., W:U, King County
092204-9126
57

Grantee:
Abbr. Legal Desc:
Tax Parcel Nos.:
Project Parcel No:

THE GRANTOR/S, Robert E. Furney, as his separateestate andRobert E. Furney, Sole Trustee,
under The RobertE. Furney Living Trust dated August 2, 1999, each as to an undivided interest, as it may
appear of record, for and in consideration of sum of Ten Dollars ($10.00) and other good and

valuable consideration, receipt of which is hereby acknowledged, hereby convey and warrant to the

City of Des Moines, a Washington municipal corporation of the State of Washington, its successor

and assigns, under the imminent threat of the Grantee's exercise of its rights of Eminent Domain

per Chapter 8.12 RCW, for the use of the public, the real property described and attached.hereto as

Exhibit A and illustrated and attached hereto as Exhibit A-I, situated in City of Des Moines, in

King County, Washington.

Also, the Grantors request the Assessor and Treasurer of said County to set over to the remainder

of Tax Parcel No.092204-9126, the lien of all unpaid taxes, if any, affecting the real estate herein

conveyed, as provided by RCW 84.60.070

DATED this _-!2=()t:.___h __ day of CJ!cem ter ,2011.



GRANTORfS:

Robert . 'urney, Sole Trustee, under T obert E. Furney Living Trust,
dated August 2, 1999, each as to an und vided interest, as it may appear of record

STATE OF

COUNTY OF

)
) ss
)

I hereby certify that I.know or have satisfactory evidence that, Robert E. Furney, as his separate estate and
Robert E. FUl11ey,Sole Trustee, under The Robert .:E. Furney Living Trust dated Angus! 2, 1?99; each as 10 an
undivided interest, as it may appear of record isl are the person/s who appeared before me, and said person/a
acknowledged that he/she/they signed this instrument, on oath stated that he/she/they was/were authorized
to execute the instrument and acknowledged it to be his/her/their free and voluntary, act for the uses and
purposes mentioned in this instrument.

2 Project Parcel No. 57

Dated 12...26-20\l

ACCEI'TED BY:
CITY OF DES MOINES
a Municipal Corporation

Anthony A. Piasecki, City Manager Date:

By direction of the Des Moines City Council taken in open public meeting on ~ __ ,-,-_~_,
2011.

APPROVED as to form only:

DatePat Bosmans, City Attorney



Project Parcel No, 57

EXHIBIT A
PARCEL NUMBER 092204-9126
RIGHT OF WAY ACQUISITION

THE W/:,ST U,() FEET OF THE HERelMAFTIER OESOR/IJEl!' PARCEl. '1%':
CONTAINING SOOSQUARE FEET, MORE OF! tESS.

PARCEl. "A"
(PER PACIFle NORTMW[!Srrm,[! COMPANY ORDeR NO, t1140tJ5, DATED APRIL lB, 2010)

NORTH 200 FEET OF WEST HALF OF THO;;BOVTHwo;;ST OOARTER OF THE NORTflEAST OVARTER IN
BEOTION (}, TOWNSHIP 22 NORTH, RANGE" EA!.r, w,M., IN KING OOtJNTY, WIISfflNGTO,ll,

EXCEPT 'THEWEST 30 P'l'!l'!T FOR NTH AVI'!NUl3 SOUTH;,

S£I1jVEYQR'S NOTE'
THE OfiNTf:iRI.INE Of SOUTH 2113''' STI1IiiZT IINO 24'H A VEI'IUIii SOUTH is BASED ON THE RIGHT Of
WAY PtANS FOR THE GATEWAY PROJEOT, 24'" AVENUE sourn ON FILE WITH THE'C:lTY Of DES
MOINes PUBLIO WDRKS,

57.f192204fi1lZ6: row .doo PlllJ~1of 1KPG
l)\(OMII'StYIl'm

3



EXHIBIT A-l.l
EXCEPTIONS TO WARRANTIES UNDER

STATUTORY WARRANTY DEED

Reference is made to the Pacific Northwest Title Insurance Company Preliminary Title Commitment No.
1114095, dated April 16, 20.10 ("Commitment'~). Grantee.assumes the title. to.the realproperty subject to
the matters listed inthe Commitment which matters are exceptions to the Grantor's warranties under this
Statutory Warranty Deed.

3.1



I)J' l!lIY
JOO S.F;"

I f@
TAX UlT /IIJJJII11I
W22D4-g126

TAX Lor NJJlI9,1/
{)922()4-1}J)5~

,
r

EXHIBIT
PARCEL092204-9126

RIGHT OF WAY ACQUlstTiON

4 Project Parcel No. 57



CONSTRUCTION EASEMENT
AND RIGHT OF ENTRY

Return Address:
City of Des Moines
Attn: City Attorney
21630 11th Avenue So., Suite C
Des Moines, WA 98198-6398

ROW Plan #
Grantor/s: Robert E. Furney, as his separate estate

Grantee: City of Des Moines,
a municipal corporation of the State of Washington
Pin. of Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., W.M, King
County
092204-9320

Legal DescriptionlSTR:

Assessor's Tax Parcel ID#:
Property Address:
Mailing Address:
Phone Contact #:

xxr- 24th Ave S., Des Moines, WA (vacant land)
PO Box 13150, Des Moines WA 98198

TRANSPORTATON GATEWAY PROJECT
24thAvenue South Improvements

THIS EASEMENT AGREEMENT, made this day of ,2011, by and
between Robert E. Furney, as his separate property, ("Grantorls" herein), and the CITY OF DES
MOINES, a municipal corporation of the State of Washington, ("Grantee" herein),

In consideration of the transportation, sidewalk, utility and general improvements planned to
occur immediately on or adjacent to property that is subject to this easement as a result of the
above 24thAvenue S. Improvements, the Grantorls hereby grant to the Grantee, its contractors,
employees, agents, successors and assigns, for mutual benefit and other valuable consideration,
the right to enter upon land known as King County Assessor's Parcel Number(s) 092204-9399
located adjacent to'24th Avenue S, Des Moines, WA 98198, as required for the purpose of
placing personnel and equipment on said premises to re-construct driveway access, restore
fences, utility services, mailboxes, plantings, walls andlor walkways to match newly constructed
roadway and sidewalk grades within right of way as shown in the plans and specifications found
on file with the City Engineer of the Grantee.

ATTACHMENT 2

2·



SPECIAL STIPULATIONS

1. This license shall remain in force until such time as the construction of street improvements
has been accepted for operation and maintenance by the Grantee. Specific details concerning
the public street improvements may be found on maps, plans, and specifications on file with
Grantee's City Engineer.

2. Grantee, its agents and assigns, will notify Grantor/s their agents, successors, and assigns, of
its construction schedule, and will, to the greatest extent practicable, schedule the
construction activity so as to minimize any inconvenience to the property.

3. The Grantee agrees, to the extent practicable, to leave the property in as good condition as
existed on the day construction commenced. This shall include the timely removal of any
and all debris, rubbish or combustible material resulting from construction activities.

4; The Q1;antee,plans to .underground overhead electrical and communication-lines adjacent-to ,( .,; ,
tile Grantorl~':·prope)jy:as part of the Grantee's construction contract. Secondary.corrversions '"' .• :
to corinecfoverlieiid'iitilities to the Grantor/s' property Will likely be required. Accordirig to "','.
RCW 35.96, andDMMC 12.48, the Grantor/s is responsible for all costs associated with said" .
secondary conversions of undergrounding utilities on private property, In consideration of
the disruption associated with this construction easement, andthe need for timely execution
of a construction contract, if and when awarded by the Grantee, the Grantees agrees to
require its contractor to schedule and coordinate with the Grantor/s to underground secondary
overhead utilities on the Grantor/s' property via digging a utility trench and installing said
communications and electrical wiring directly between the point of primary connection to the
existing secondary exterior terminal connections owned by the utility servicing the property.

5. Compensation: Grantor/s acknowledge that the property and/or property rights conveyed
herein are in consideration for benefits to be derived by matching the roadway improvements
with the Grantor/s' property. The Grantor/s/s agree the expenses of the Grantee ·for
conversion and under-grounding of said secondary utilities cited in Section 4 above, if
necessary, is good and valuable. consideration.

6. Grantor/a authorize and appoint Grantee as its agent and attorney-in-fact to make application
for any and all permits required to complete the project.

7. The rights herein granted shall include all incidental rights, including but not limited to,
rights of ingress and egress necessary to properly perform the work indicated for construction
of the proj ect. Grantee and those entitled to exercise the rights granted herein shall exercise
all due diligence in their activities upon the property. Grantee hereby agrees to indemnify
and hold harmless Grantor/s against and from any and all liability for losses, damages and
expenses on account of damage to property or injury to persons resulting from or arising out
of the rights herein granted to Grantee and/or its contractors, employees, agents, successors
or assigns.
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GRANTEE:

CITY OF DES MOINES,
a Washington municipal corporation

By: Anthony A. Piasecki, City Manager Date:

At the direction of the Des Moines City Council taken atopen public. meeting the ~-,-_day of
'-- , 2011.

APPROVED as to form 0111y:

Pat Bosmans, City Attorney

STATE OF /r17 U/iLCL
CODNTYOF

)
) ss
)

Icertify that Iknow or have satisfactory evidence that .Rober~t .fur-
is/ are the person/s who appeared before me, and said person/s acknowledged that he/s hey signed this
instrument, on oath stated that he/she/they was/were authorized to execute the instrument and
acknowledged it to be his/her/their free and voluntary, act for the uses and purposes mentioned in this
instrument.

Dated \2 -:2.0" :2.0n

KASSIOV E. REINERT
~tulQ(l N 2t44!O.

N®try Pubtio •m.ttt of ArlZilnt
YUMA

Project Parcel No. 54



------ ------- ---- ~-------

J

'.".

STATE OF

COUNTY OF

)
) ss
)

This instrument was acknowledged before me on .,--,__ --=-_---:: (date of acknowledgment) by
Anthony Piasecki as City Manager, City of Des Moines, a State of Washington municipal
corporation, on behalf of said corporation.

Project Parcel No. 54

Seal

J -

Notary Public iii and for the State Of., --,"-c-
r~idingru~- __ ~_---~---
My appointment expires _

.< ," '.



- I

Return Address:
City of Des Moines
Attn: City Attorney
21630 11thAvenue So., Suite C
Des Moines, WA 98198-6398

CONSTRUCTION EASEMENT
.. AND RIGHT OF ENTRY·

Assessor's Tax Parcel ID#:
Property Address:
Mailing Address:
Phone Contact #:

21222/21228- 24th Ave S., Des Moines, WA
PO Box 13150, Des Moines WA 98198

ROW Plan #
Grantors:

Grantee:

Robert E. Furney; as his separate estate and Robert E.
Furney, Sale Trustee, under The Robert E. Furney
Living Trust dated August 2, 1999, each as to an
undivided interest, as it may appear of record
City of Des Moines,
a municipal corporation of the State of Washington
Ptn. of Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., W.M,
King County
092204-9135

Legal DescriptionlSTR:

TRANSPORTATON GATEWAY PROJECT
24th Avenue South Improvements

THIS EASEMENT AGREEMENT, made this day of 2011, by and
between Robert E. Furney, as his separate estate andRobert E. Furney,SoleTrustee, under The Robert E.
Furney Living Trust dated August 2, 1999, each as to an undivided interest, as it may appear of record
("Grantors" herein), and the CITY OF DES MOINES, a municipal corporation of the State of
Washington, ("Grantee" herein),

In consideration of the transportation, sidewalk, utility and general improvements planned to
occur immediately on or adjacent to property that is subject to this easement as a result of the
above 24th Avenue S. Improvements, the Grantor(s) hereby grants to the Grantee.jts contractors,
employees, agents, successors and assigns, for mutual benefit and other valuable consideration,
the right to enter upon land known as King County Assessor's Parcel Number(s) 092204-9135
located adjacent to 24th Avenue S, Des Moines, WA 98198, as required for the purpose of
placing personnel and equipment on said premises to re-construct driveway access, restore
fences, utility services, mailboxes, plantings, walls and/or walkways to match newly constructed
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roadway and sidewalk grades within right of way as shown in the plans and specifications found
on file with the City Engineer of the Grantee.

SPECIAL STIPULATIONS

1. This license shall remain in force until such time as the construction of street improvements
has been accepted for operation and maintenance by the Grantee. Specific details concerning
the public street improvements may be found on maps, plans, and specifications on file with
Grantee's City Engineer.

2. Grantee, its agents and assigns, will notify Grantor their agents, successors, and assigns, of
its construction schedule, and will, to the greatest extent practicable, schedule the
construction activity so as to minimize any inconvenience to the property ..

3. . The .Grantee agrees, .to. the extent practicable, to leave the property in as..good.condition as. , ..
- existed ordhe day construction commenced. .This·shall include the timely .removaf 6f.Jmy ...·Co .r- .'
and all debris, rubbish. or combustible material resulting from construction activities; .::., .' ;'" '.

• . . - . . I

4. The Grantee plans tounderground overhead electrical and communication lines adjacentto
the Grantor's property as part of the Grantee's construction contract. Secondary conversions ...
to connect' overhead utilities to the Grantor's property will likely be required. According to
RCW 35.96, and DMMC 12.48, the Grantor is responsible for all costs associated with said
secondary conversions of undergrounding utilities on private property. In consideration of
the disruption associated with this construction easement, and the need for timely execution
of a construction contract, if and when awarded by the Grantee, the Grantees agrees to
require its contractor to schedule and coordinate with the Grantor to underground secondary
overhead utilities on the Grantor's property via digging a utility trench and installing said
communications and electrical wiring directly between the point of primary connection to the
existing secondary exterior terminal connections owned by the utility servicing the property.

5. Compensation: . Gr~tors acknowledge that the property andlor property rights conveyed
herein are in consideration for benefits to be derived by matching the roadway improvements
with the Grantors' property. The Grantors agree the expenses of the Grantee for conversion
and under-grounding of said secondary utilities cited in Section 4 above, if necessary; is good
and valuable consideration.

6. Grantors authorize and appoint Grantee as its agent and attorney-in-fact to make application
for any and all permits required to complete the project.

7. The rights herein granted shall include all incidental rights, including but not limited to,
rights of ingress and egress necessary to properly perform the work indicated for construction
of the project. Grantee and those entitled to exercise the rights granted herein shall exercise
all due diligence in their activities upon the property. Grantee hereby agrees to indemnify
and hold harmless Grantors against and from any and all liability for losses, damages and
expenses on account of damage to property or injury to persons resulting from or arising out
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, .: "Robert E. urney, Sole rustee, under T Robert E, Furney-Living Trust, i

';m' .. dated August 2, 1999, ~ii61iasto.arrund vided interesi;'lIil'it'majiappeatbfrecol'd ' ,', ,

of the rights herein granted to Grantee and/or its contractors, employees, agents, successors
or assigns.

DATED: I,¢-, ,1dJ :2,c)))

GRANTORS:

GRANTEE:

CITY OF DES MOINES,
a Washington municipal corporation

By: Anthony A. Piasecki, City Manager Date:

At the direction of the Des Moines City Council taken at open public meeting the day of
__ ___J 2011.

APPROVED as to form only:

DatePat Bosmans, City Attorney

Project Parcel No. 56



STATE OF

COUNTY OF

)
) ss
)

r certify that I know or have satisfactory evidence that Robert E, Furney, as his separate estate lIl1(1Robert E.
Furney, Sole Trustee, under The Robert E. Furney Living Trust dated August 2, 1999, each as to an undivided
interest, as it may appear of record isl are the person/a who appeared before me, and said person/s
acknowledged that he/she/they signed this instrument, on oath stated that he/she/they was/were
authorized to execute the instrument and acknowledged it to be his/her/their free and voluntary, act for
the uses and purposes mentioned in this instrument.

Dated _IZ ....:zC-2D1\

State of Washington
County of King

This instrument was acknowledged before me on ~_~~_~(date of acknowledgment) by
Anthony Piasecki as City Manager, City of Des Moines, a State of Washington municipal
corporation, on behalf of said corporation,

Notary
residing at
My appoint[;:mwe;nrttex;;it;;::=======
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Grantee's, arid Its contractors', use of the Easement Area shall be at Grantee's sole expense and
risk. Grantee shall Indemnify Grantor and hold it harmless from and against any and all loss,
cost, damage, liability and expense (including reasonable attorneys' fees) that may arise out of
Grantee's, or Its contractors', activities In the Easement Area during the term of this Agreement



ACKNOWLEDGEMENT REGARDING
EXEMPTION FROM WASHINGTON REAL ESTATE EXCISE TAX

I

RobertE. Furney, as his separate estate, and Robert E, Furney, Sole Trustee of-the under the Robert E.
,Furney Living Trust dated August 2, 1999, (together, "Furney") is the "Grantor" and the City of Des
Moines, a municipal corporation of the State of Washington ("City"), Is the "Grantee" under those certain
Statutory Warranty Deeds (the "Deeds') under which Grantor has granted and conveyed to Grantee
portions of certain real property owned by Grantor commonly known as King,'County ASsessor's Tax
Parcel Nos. 092204-9135, 092204-9320, and 092204-9126 (the "Properties") for use in connection with
the City of Des Moines project known as 24thAvenue S. Improvements ($ 2161hto S. 20SIhSt.) ("Project').

Under Washington law, except In the event of an exemption, the seller of real property is obligated to pay
Real Estate ExclseTax (REET) measured as a specified percentage of all consideration received for the
sale. Pursuant to WAC 45S-61A-206, there Is an exemption for the obligation to pay the tax If the sale Is
made to a governmental entity under an imminent threat ofthe exercise o.feminent domain. To qualify for
this exemption, the City of Des Moines must have satisfied the following conditions (the "Exemption
Condjtions"]: (a) notified the grantor in writing of its intent to exercise its power of eminent domain priorto
the sale; lind (b) have the present ability and authority to use Its power of eminent domain against the'
grantor's property at the time 01sale; and (c) have specific statutory authority authorizing the City of Des
Moines to use the power of eminent domain for property under the conditions presenled.

The City certifies to Furney that it has satisfied the Exemption Conditions such that the transfer of the
Prbpertlesunder the Deeds Is exempt from REET. If the foregoing certification is incorrect, the City shall
pay any. REET due and payable in connection with the Deeds and Furney shall have no responsibility to
do so ..

Dated this _' _ day of , 20__ .

CITY OF DES MOINES, a Municipal Corporation

Anthoiiy A. Piasecki, City Manager



ACKNOWLEDGEMENT REGARDING
COMPLIANCE WITH SUBDIVISION REQUIREMENTS

Robert E. Furney, as his separate estate, and Robert E. Furney, Sole Trustee of the under the Robert E.
Furney LlvingTrust dated August 2, 1999; (together, 'Furney"Jls the "Grantor" and the City of Des
Moines, a municipal corporation of the State of Washington ("City"), Is the "Grantee" under those certain
Statutory Warranty Deeds (the "Deeds') under which Grantor has granted and conveyed to Grantee
portlons of certain real property owried by Grantor commonly known as King County Assessor's Tax
Parcel Nos. 092204-9135, 092204-9320, and 092204·9126 (the 'Properties") for use In connection with
the City of Des Moines project known as 24thAvenue S. Improvements (S 216th to S. 20SthSt.) ("Project").

Washington law and City of Des Moines ordinances require thai all divisions of land to comply with the
state subdivision statute and municipal subdivision ordinances or with an exemption or exception thereto,
including without limitation RCW 5S.17 et seq. and Des Moines Municipal Code.Titie 17 (collectively, the
"subdivision Laws').

The City of Des Moines represents and acknowledges that the conveyance of the Properties in
connection with the Project by Furney to the City under the Deeds satlsfles or is exempt from the
Subdivision Laws. . . .

. Dated thls __ day of~ ~ , 20__ .

CITY OF DES MOINES, a Municipal Corporation

Anthony A. Piasecki, City Manager



Return Address:
City of Des Moines
Attn: City Attorney
21630 11thAvenue So., Suite C
Des Moines, WA 98198-6398

CONSTRUCTION EASEMENT
AND RIGHT OF ENTRY

ROW Plan #
Grantors: Robert E. Furney, as his separate estate and Robert E.

Furney, Sole Trustee, under The Robert E. Furney
Living Trust dated AUf,TUst2, 1999, each as to an
undivided interest, as it mayappear a/record
City ofDes MOines,
a municipal corporation of the State of Washington
Ptn. ofSec. 9, Twn. 22N, Rng. 4E,NE Qlr., WM,
King County
092204-9126
21204/21214 24th Ave S., Des Moines, WA
PO Box 13150, Des Moines WA 98198

Grantee:

Legal Description/S'I'R:

Assessor's Tax ParcellD#:
Property Address:
Mailing Address:
Phone Contact #;

TRANSPORTATON GATEWAY PROJECT
24'1 Avenue Sonth Improvements

THIS EASEMENT AGREEMENT, made this of 2011, by and
between Robert E. Furney, as his separateestate and Robert E. Furney, Sole Trustee, under The RobertE.
Furney Living Trust dated August 2, 1999, each as to an undivided interest, as it may appeal' of record
("Grantors" herein), and the CITY OF DES MOINES, a municipal corporation of the State of
Washington, ("Grantee" herein),

In consideration of the transportation, sidewalk, utility and general improvements planned to
occur immediately on or adjacent to property that is subject to this easement as a result of the
above 24th Avenue S. Improvements, the Grantor(s) hereby grants to the Grantee, its contractors,
employees, agents, successors and assigns, for mutual benefit and other valuable consideration,
the right to enter upon land known as King County Assessor's Parcel Number(s) 092204-9126
located adjacent to 24th Avenue S, Des Moines, WA 98198, as required for the purpose of
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SPECIAL STIPULATIONS

placing personnel and equipment on. said premises to re-construct driveway access, restore
fences, utility services, mailboxes, plantings, walls andlor walkways to match newly constructed
roadway and sidewalk grades within right of way as shown in the plans and specifications found
on file with the City Engineer of the Grantee.

1. This license shall remain in force Until such time as the construction of street improvements
has been accepted for operation and maintenance by the Grantee. Specific details concerning
the public street improvements may be found on maps, plans, and specifications on file with
Grantee's City Engineer.

2. Grantee, its agents and assigns, will notify Grantor their agents, successors, and assigns, of
its construction schedule, and will, to the greatest extent practicable, .schedule the
construction activity so, as to minimize any inconvenience to the property .

. , "; ,,:: ,

... 3: The Grantee agrees; to the extent' practicable, to leave the property in as good condition as .
existed on the day construction commenced. This shall include the timely removal of any
and all debris, rubbish or combustible material resulting from construction activities.

4. The Grantee plans to underground overhead electrical and communication lines adjacent to
the Grantor's property as part of the Grantee's construction contract. Secondary conversions
to connect overhead utilities to the Grantor's property will likely be required. According to
RCW 35.96, and DMMC 12.48, the Grantor is responsible for all costs associated with said
secondary conversions of undergrounding utilities on private property. In' consideration of
the disruption associated with this construction easement, and the need for timely execution
of a construction contract, if and when awarded by the Grantee, the Grantees. agrees to
require its contractor to schedule and coordinate with the Grantor to underground secondary
overhead utilities on the Grantor's property via digging a utility trench and installing said
communications and electrical wiring directly between the point of primary connection to the
existing secondary exterior terminal connections owned by the utility servicing the property.

5. Compensation: Grantors acknowledge that the property andlor property rights conveyed
herein are in consideration for benefits to be derived by matching the roadway improvements
with the Grantors' property. The Grantors agree the expenses of the Grantee for conversion
and under-grounding of said secondary utilities cited in Section 4 above, if necessary, is good
and valuable consideration.

6. Grantors authorize and appoint Grantee as its agent and attorney-in-fact to make application
for any and all permits required to complete the proj ect.

7. The rights herein granted shall include all incidental rights, including but not limited to,
rights of ingress and egress necessary to properly perform the work indicated for construction
of the project. Grantee and those entitled to exercise the rights granted herein shall exercise
all due diligence in their activities upon the property. Grantee hereby agrees to indemnify
and hold harmless Grantors against and from any and all liability for losses, damages and
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expenses on account of damage to property or injury to persons resulting from or arising out
of the rights herein granted to Grantee and/or its contractors, employees, agents, successors
or assigns.

Project Parcel No. 57

GRANTORlS:

GRANTEE:

CITY OF DES MOINES,
a Washington municipal corporation

By: Anthony A. Piasecki, City Manager Date:

At the direction of the Des Moines City Council taken at open public meeting the _.:___ day of
__ -->2011.

APPROVED as to form only:

Pat Bosmans, City Attorney Date



Ii

STATE OF

COUNTY OF

)
) ss
)

I certify that I know or have satisfactory evidence that Robert B:Furney, as his separate estate aI1dRobert E.
Furney, Sole Trustee, under The Robert E. Furney Living Trust dated August 2, 1999, each as to an undivided
interest, as it may appear of record is/ are the personls who appeared before. me, and said. person/a
acknowledged that he/she/they signed this instrument, on oath stated that helshe/they was/were
authorized to execute the instrument and acknowledged it to be hislher/their free and voluntary, act for
the uses and purposes mentioned in this instrument.

Dated 12-20 w 2011

State of Washington
County of King

This instrument was acknowledged before me on (date of acknowledgment) by
Anthony Piasecki as City Manager, City of Des Moines, a State of Washington municipal
corporation, on behalf of said corporation. , :.

Notary Public in and for the State of _
residing at ....,--_-------
My appointment expires _
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THIS EASEMENT AGREEMENT, made this day of .---:::--~c::--'
2011, by and between: Robert E. Furney, as his separate estate and Robert E. Furney, Sole Trustee,
under The Robert E. Furney Living Trust dated August 2, 1999, each as to au undivided interest, as it
may appear of record, ("Grantors" herein), and the CITY OF DES MOINES, a municipal
corporation of the State of Washington, ("Gralltee" herein),

WITNESSETH:
1. Grant of Easement. The Grantors, for and in consideration of TEN DOLLARS

($10.00), and other good and valuable consideration, receipt of which is hereby
acknowledged, hereby grant and convey to the City of Des Moines, a municipal
corporation of the State of Washington, its contractors, employees, agents, successors
and assigns (Grantee), for the purposes set forth herein, a non-exclusive perpetual
easement for constructing and maintaining roadway walls and slopes in excavation
and/or embankment ("Easement" herein) over, under, along, across, and through the
following described real property ("Easement Area" herein) in King County,
Washington.

After Recording, Return to:

CITY OF DES MOINES
AnN: CITY ATTORNEY
21630 11til Avenue South, Suite C
Des Moines, WA 98198-6398

SLOPE EASEMENT
ROWPlan #
Grantor/s: Robert E. Furney, as his separate estate and Robert E

Furney, Sale Trustee, under The Robert E. Furney Living
Trust dated August 2, 1999, each as to an undivided
interest, as ilmay appear of record
City of Des Moines,
a municipal corporation of the State of Washing ton
Ptn. of Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., WM, King
County
092204-9126
21204121214 24th Ave S., Des Moines, WA
PO Box 13150, Des Moines WA 98198

Grantee:

Legal Description/S'I'R:

Assessor's Tax Parcel ID#:

Property Address:
Mailing Address:
Phone Contact #:

TRANSPORTATON GATEWAY PROJECT
24tl Avenue South Improvements

.\TTACH\IEVr J



a, Property Description, The Property subject to this Easement is legally described
and shown in Exhibit "A" and Exhibit A-I, attached hereto and incorporated by
reference,

2, Property Subject to Easement.

b. Easement Areas, Except as is otherwise set forth herein, Grantee's rights shall
be exercised only upon that portion of the Property legally described in Exhibit
"A" and Exhibit A-I ("Easement Areas" herein) attached hereto and incorporated
by reference,

3, Purpose, Grantee shall have the right to construct, operate, maintain, repair, replace,
improve, remove, and enlarge walls and/or slopes in excavation and/or embankment, and
other associated features within the Easement Areas for the purpose constructing and
maintaining roadway side slopes,

4. Access. Grantee shall have the rightof access to the Easement Areas ovet:ll.\}d'!,lcff)ssthe
Property to enable Grantee to exercise its rights hereunder. Grantee shall compensate
Grantors for any damage to the Property caused by the exercise of such right. of access by
Grantee,

5. Easement Areas Clearing lind. Maintenance. Grantee shall have the right to cut,
remove and dispose of any and all brush, trees or other vegetation in the Easement Areas,
Grantee shall also have the right to control, on a continuing basis and by any prudent and
reasonable means, the establishment and growth of brush, trees or other vegetation in the
Easement Areas.

2 Project Parcel No.57

6. Grantors' Use of Easement Areas, Grantors reserve the right to use the Easement
Areas for any purpose so long as the use does not interfere with the easement rights
herein granted, Grantors may install groundcover and shrub landscaping plantings within
the Easement Areas with Grantee's prior written consent. Grantors shall not alter the
ground surface and subsurface within the Easement Areas by excavation, placement of
fill material, or installation of any wall or rookery, without Grantee's prior written
consent. Grantee's prior written consent, where required, shall not be unreasonably
withheld, Grantors shall not construct or maintain any buildings within the Easement
Areas,

7. Indemnitv. Grantee agrees to indemnify Grantors from and against liability incurred by
Grantors as a result of Grantee's negligence in the exercise of the rights herein granted to
Grantee, but nothing herein shall require Grantee to indemnify Grantors for that portion
of any such liability attributable to the negligence of Grantors or the negligence of others.

8. Covenant Running With the Land. This Easement shall be a covenant running with
the land and shall forever bind Grantors, their heirs, successors, and assigns,



·_------ - -_ .... --_.

Grantors acknowledge that the property and/or property rights conveyed herein are in
consideration of a mutual benefit to be derived; and Grantors have been informed of its right to
receive just compensation and have waived said rights.

The lands herein described can be found in design plans on file with the Director of the City of
. Des Moines Public "Works in Des Moines, Washington; ClP Road Project 319333; S. 2161h

Street Improvement, Segment 2, and/or CITY ClP Road Project ClP 319.131, 24thAvenue South
Improvements. .

DATED this Jfi=.~-Dday Of_-9tJ2~~~o-,=---" 2011

GRANTORlS:

ey, SoleTrustee,under TheRobertE. FurneyLiving Trust,
datedAugnst2, 1999,eachas to an undivided interest,as it may appear of record

GRANTEE:

CITY OF DES MOINES,
a Washington municipal corporation

Date:By: Anthony A. Piasecki, City Manager

By direction of the Des Moines City Council taken at open public meeting _'
2011.

APPROVED as to form only:

Date:By: Pat Bosmans, City Attorney
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STATE OF WASIDNGTON )
) ss

COUNTY OF )

_ .Lcertify thatLknow or b.1\Y~satisfactory evidence that Robert E. Furney, as his separate estate and
Robert E. Furney, Sole Trustee, under The Robert E. FurneyLiving Trust dated AiigustZ, 1999, each-as
to an undivided interest, as it may appear of record, ("Grantors" herein), is/are the person/a who
appeared before me, and said person/s acknowledged. that he/she/they. signed this instrument, on .
oath stated that he/she/they was/were authorized to execute the instrument and acknowledged it
to be his/her/their free and voluntary, act for the uses and purposes mentioned in this instrument.

Dated /2-20-20/1

STATE OF WASIDNGTON)
) ss

·COUNTY OF KING )

This instrument was acknowledged before me on (date of aCknowledgment)
by Anthony Piasecki as City Manager, City of Des Moines, a State of Washington municipal
corporation, on behalf of said corporation.

- Dated _

Notary Public in and for the State of. _
residing at -;- _
My appointment expires _
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EXHISfTA.,
PARCEL NUMBER 092204-9126
PERMANENT SLOPE EASEMENT

THr:t lEAST 6/00 FEET OFTH/E WEST $,50 I'EEr OF THE SOUTH !I//),OO FI:ET OF 7111:HEAIiINAFfER
t)I!$CRISI!!D PARCEL ')I~

CONTAINING 700 SQUAIlE FEET; MOl'll!! OR LESS,

PARCEL "A'"
(PER PAOIFlO NORTHWI5Sr 1ITLE OOMPANY ORDI1R NO, 1114095, DATED APRIL 16, 111111})

NDfltH lU)I) 1't:;1'fj' 01" WE$1 HALF OF THe SOUTffiv/;S'r QUARTER OF THE NOFITHEAST QUARTER IN
SI'lCrrON fI, TOWNSHIP:22 NORTH, flANGe 4 I':AST, \'!I,M" IN KING OOUNTY, WASHINGTON,

EXCEPTTHE WEST 3D FEIiT FOR 24THAillENUE sOUTH;

SURVEYOR'S NcrrE:
TflI£ CI!!Nl"ERL1Ne OF SOUTH 210m ["TI'1!!ff AND 247H A \tSNUI; b"OUTfi IS BAS"D ON TH" RIGHT OF
11\91Y PLANS FOR THE GATEWAY PROJECT, 24'" AVENUI!!' SOUTIt/, ON FILl!!' WITH THE CITY OF f)I;$
MOINES PUBLIC WORlell.

Page lor IKPG
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After Recording, Return to:

CITY OF DES MOINES
ATTN: CITY ATTORNEY
21630 11til Avenue South, Suite C
Des Moines, WA 98198-6398

TEMPORARY stOPE EASEMENT
ROWPlan #
Grantor:
Grantee:

Robert E. Furney, as his separate estate
City of Des Moines,
a municipal corporation of the State of Washington
PIn. of Sec. 9, Twn. 22N, Rng. 4E, NE Qtr., W.M, King County
092204-9320
,X;Q;- 24th Ave S., Des Moines, WA (vacant land)
PO Box 13150, Des Moines WA 98198

Legal Descripiion/S'I'k:
Assessor's Tax Parcel Ilm:
Property Address:
Mailing Address:
Phone Contact #:

Transportation Gateway Project
24th Avenue South Improvements

TIUS EASEMENT AGREEMENT, made this of ,
2011, by and between Robert E. Furney, as his separate estate, ("Grantor" herein), and the CITY
OF DES MOINES, a municipal corporation of the State of Washington, ("Grantee" herein),

WITNESSETH:

1. Grant of Easement. The Grantor, for and in consideration of valuable mutual benefits
and in further consideration of the general public purpose and welfare, hereby grants and
conveys to the Grantee, its contractors, employees, agents, successors and assigns, for the
purposes set forth herein, a non-exclusive temporary easement for constructing slopes in
excavation and/or embankment ("Easement" herein) over, under, along, across, and
through the following described real property ("Easement Area" herein) in King County,
Washington.

1
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2 Project Parcel No,54

2. Property Subject to Easement.

a, Property Description. The Property subject to this Easement is legally described
in Exhibit "A", attached hereto and incorporated by reference.

b. Easement Areas. Except as is otherwise set forth herein, Grantee's rights shall
be exercised only upon that portion of the Property legally described in Exhibit A
and Exhibit "A-I" ("Easement Areas" herein) attached hereto and incorporated by
reference.

3. Purpose. Grantee shall have the right to construct, operate, maintain, repair,
replace, improve, remove, and enlarge slopes in excavation and/or embankment, and
other associated features within the Easement Areas for the purpose constructing and
maintaining roadway side slopes.

4. Access. Grantee shall have the right of access to the Easement Areas OVerand
across the Property to enable Grantee to exercise its rights hereunder, Grantee shall
compensate Grantor for any damage to the Property caused by the exercise of such right
of access by Grantee.

5. Easement Areas Clearing and Maintenance. Grantee shall have the right to
cut, remove and dispose of any and all brush, trees or other vegetation in the Easement
Areas. Grantee shall also have the right to control, on a continuing basis and by any
prudent and reasonable means, the establishment and growth of brush, trees or other
vegetation in the Easement Areas.

6. Grantor's Use of Easement Areas. Grantor reserves the right to use the
Easement Areas for any purpose so long as the use does not interfere with the easement
rights herein granted.

7. Termination: This license shall remain in force until such time as the
construction of street improvements has been accepted for operation and maintenance by
the Grantee. Specific details concerning the public street improvements may be found on
maps, plans, and specifications on file with Grantee's City Engineer.

8. Indelllnity. Grantee agrees to indemnify Grantor from and against liability
incurred by Grantor as a result of Grantee's negligence in the exercise of the rights herein
granted to Grantee, but nothing herein shall require Grantee to indemnify Grantor for that
portion of any such liability attributable to the negligence of Grantor or the negligence of
others.

9, Assignment. Grantee shall have the right to assign this Easement to franchised
utilities in the event that Grantee needs to request nndergrounding of overhead lines;
provided, however, the obligations ofthis Easement shall be assumed by assignee.



3 Project Parcel No. 54

Grantor acknowledges that the property and/or property rights conveyed herein are in
consideration of a mutual benefit to be derived; and Grantors has been informed of its right to
receive just compensation and have waived said rights.

The lands herein described can be found in design plans on file with the Director of the City of
Des Moines Public Works in Des Moines, Washington, ClP Road Project 319.333, S. 216th

Street Improvements, Segment 2, and/or CITY CIPRoad Project ClP 319.131, 24th Avenue S.
Improvements.

DATED this __ day of , 2011.

GRANTOR:

ROBERT E. FURNEY, as his separate estate Date:

GRANTEE:

CITY OF DES MOINES,
a Washington municipal corporation

By: Anthony A. Piasecki, City Manager Date:

By direction of the Des Moines City Council taken in open public meeting on
_____ ---' 2011.

APPROVED as to form only:

Pat Bosmans, City Attorney Date



4 Project Parcel No. 54

STATE OF

COUNTY OF

)
) ss
)

I certify that I know or have satisfactory evidence that Robert E. Furney, as his separate estate,
is/ are the personls who appeared before me, and said personls acknowledged that he/she/they
signed this instrument, on oath stated that he/she/they was/were authorized to execute the
instrument and acknowledged it to be hislher/their free and voluntary, act for the USes and
purposes mentioned in this instrument.

Dated _

Notary Public in and for the State of. _
residing at ---'__ --,-- _
My appointment expires _

STATE OF

COUNTY OF

)
) ss
)

This instrument was acknowledged before me on (date of acknowledgment)
by Anthony A. Piasecki as City Manager, City of Des Moines, a State of Washington municipal
corporation, on behalf of said corporation.

Dated _

Notary Public in and for the State of Washington
Residing at -:------:=---;- _
My Commission Expires _

4
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EXHIBIT
PARCEL NUMBER 09220HJS20
TEMPORARY SLOPE EASEMENT

TWiT PORTION OF THE HEReINAFTER DE8CRl13l5iJPAm:e. ''A'lDEetOR/EJS AS FOu'(lWS:

~EGINN/Illa liT TH" NOR'tHWESTOORNER OF LOT 1,KINe OOVNT'f SHORT PLAT MlMBEA 11l2O!'i5,
Ra;ORDE'O I)NOER Rf5CORDlNeNfJMBEFI 82(l~45. RECORDS OFKiNi3 COl!'NrY, WASfoIfNeTDN,
,41<130SI!lNCl ON THf'! E'AsTEFN.Y MARI3IN01" 24m AVENUE SOUTfl;

THF!Nf)lESOUTH 88' 23' 41" EAST AlONG THE SOOTH tiNE' OF S~I/j I'AFJCr!1. 'III~ 2.97 FEErrO THE
TRUE POINT OF BImINMNGI;

1HI;NCE NORTHER!. VDNA CURVE TO THERt(itHT WHOSECEtfflJ:i'l attARS II/o.RTH 89' 50' 13"EAST,
1l950.S() FEET, AN A110 DlS7'ANafEOF 111/l,6fl FEET TO THE NORTH LINE OF SAID PARCEL 'l!1":

THeNCE SOUTH ,18"23'41' EAST ALONG SAID NORm LINE, 1liOOFEEr;

'I11ENOF-SooTHERI)' ON A CURve TO TffE LEFT WHOSE GENTER BEARS Bourn liS' 59"05' !!'JIst;
8994,fi;(} 1'EET. AN AFIO OfSTIiNOF- OF 12JUJ8FEETTO' mE SOOTH LINfi OF SAID PARCEL '\Il~

7HENOE.NORTH 88' 23' III" WEST I'lI.ONG SAIlH,oum i.lNE, 16,111FEET"rO THETRUE POINT OF
BEGJNNtNG.

GONTAINlNliJ 1,SIlO SOIJARE FEET. MQRI! OR LESS.

fARCE!:.. ",4"
(PER PACII'/C NORTHWEST 'l'1't'LI! COMPANY ORDER NO. j 114()t1S,DATED p,PRtt. 14, 2Of(J)

THE SOUTH34fA'I"JlOFmE NORTHllIl4 FI:OFTffE WEST 1/2 OF Tffl! 800rHWESrll4 Ol'THF!
NORTHEAST 1/4OF SECTION 9. TOVIlNSHfP 22.NORTH, RANGE <lEAST W.M., KI.NGCOUNTY,
WASUINCliON;

UlBS 'I'Hf WE$)' So Pi'. THI'$I'1EOl'POROoUNTY ReM";
ANCH.I'I$/3 THE NORm 72,5Fr, OF THE fAST1S(J,(! FI: OI'THF! WE8'rt1!9l'1. TI1EAEtOF;

AND 1.I1S9 THE!SOUTH 160,72 fir. Of'! THB eAST 213 Pr. OF THE WS'sr243 Fr: THERI!OP •

•~B~r:&TJE':
mE CENTERLlNI! OF SOUTH 2fGTlf STREET AND
24'" AlIENUe:.SOUTH ISBASED OM mE RIGHT
OF WAY PLANS FOR TffEiWlTEWAYPROJEOr;
24m IlVEiNUEi SOOTH, O/ol FII.F.WITff THE CITY
OF DES 1I1OINE13PU!ll.lO WOIIKS-
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. LAND SERVICES CORPORATION I
December 7, 2011

City of Des Moines
Public Works Department
Attention: Leonard Madsen, P.E.

Via Email to: Len Madsen fLMadsen@desmoineswa.govl

RE: City of Des Moines- Transportation Gateway Project (241h Ave S Improvements)
Administrative Settlement Request
Owner: ROBERT FURNEY
Tax Parcel Nos: 092204-9320 (project Parcel: 54)

092204-9135 (project Parcel: 56)
092204-9126 (project Parcel: 57)

Dear Mr. Madsen:

Ihereby request an administrative settlement for the above referenced properties as follows:

Just Compensation for Parcel 54:
Just Compensation for Parcel 56:
Just Compensation for Parcel 57:
City's Total Offer:
Proposed Administrative Settlement:

$ 2,130.00(r)
$ 1,577.00(r)
$ 3,231.00(r)
$ 6,938.00
$ 3,062.00

Final Settlement Amount: $10,000.00

Explanation:

1. The City's Total Offer amount of $6,938.00 for the 3 parcels, per Administrative Offer Summaries (AOS),
was presented to the Owner on June 16, 2011.

Parcel 54:
Taken Land in Fee Simple: 248 SF @6.17/SF
Temporary Slope Easement:
Improvements: Trees
Construction EasementlRight of Entry: Mutual Benefit
Total Just Compensation

$ 1,530.16
$ 0.00
$ 600.00
$ 0.00
$2,130.00 (r)

Parcel 56:
Taken Land in Fee Simple: 207 SF @6.17/ SF
Improvements: Grass sod and driveway
Construction Easement/Right of Entry: Mutual Benefit
Total Just Compensation

$ 1,277.19
$ 300.00
$ 0.00
$1,577.00 (r)

Parcel 57:
Taken Land in Fee Simple: 300 SF@6.17/SF $1,851.00
Permanent Slope Easement: 700 SF @ 25% of Fee 6.171SF $ 1,079.75
Improvements: Grass sod and driveway $ 300.00
Construction EasementlRight of Entry: Mutual Benefit $ 0.00
TotalJust Compensation $3,231.00 (r)

4619 37th Avenue SW'Seattle, WA 98126
Phone:206.287.9858Fax:206.938-6717e-mail: custorr~-~-·~""r,,..tH;p.-"---· .,;~~--

ATT ACHMENT 5

mailto:fLMadsen@desmoineswa.govl


2. Owner rejected City's offer and submitted verbal counter offer; cited that City's offer per fee valuation at
$6.17/sfwas too low, and that there was a recent comparable commercial property that was sold for about three
(3) times more (around $18/sf). No written justification to the counter offer was provided.

3. Lengthy negotiations ensued. In communication with the Owner, the adjacent property's appraisal value was
discussed at $10/sf. Owner cited that his properties have the same commercial zoning (PRC2) as the adjacent
parcel that was valued at $10/sf. Owner reviewed City's offer and submitted a written counter for a total
settlement amount of $10,000.

Parcel 54:
Parcel 56:
Parcel 57:'

Original Offer Amount
$2,130.00 (1')
$1,577.00 (1')
$3.231.00 (1')
$6,938.00

Proposed Administrative Settlement
$ 870.00
$ 423.00
$1.769.00
$3,062.00

TOTAL SETTLEMENT AMOUNT $10,000.00

The approval of this administrative settlement request for $3,062.00 will allow the City to proceed with the partial
acquisitions ofthe 3 parcels. This is considered prudent use of public funds as it will eliminate additional litigation
costs associated with condemnation proceedings

Acquisition Agent

Approved: CI1Y OF DES MOINES

~4:dX2
Date: Z,By: Grant Fredricks, Public Works Director



REAL PROPERTY VOUCHER. AGREEMENT

In Full, Settlement for the Title or Interest Conveyed or
Released, as Folly Set FOI·thIn Attached Documents: ~
Statutory Warl"dnty Deed Date: ~ • r;!.-b y
Permanent Slope Easement Date:
Construction Easement/Right of Entry Date: ~?~,
For All Lands Convey: 300 SF in Fee Simple @ $6.! 7 per S •

700 SF in Permanent SlopeEasement@25%ofFee@$6.1718F
Construction Easement/Right of Entry

For All Improvements: Grass sod and driveway
For All Damages: nla
Less Special Benefits: Ilia

City of Des Memes
Public Works Engineering
21650 ir" Avenue South
Des Moines, WA 98198

I hereby agree to the terms
and hereby certify under penalty of perjury that the items
and amounts listed herein are propel' charges, that the
same or any part thereof has not been paid, and that I am
authorized to sign for the Claimant:

~~Ifi'J>.
Date: 1 z..j.:::bl1 /;/

. 7/
SSNlTaxID:~!-.} l?'-'71/0

126

AGENT

PROJECT PARCEL NUMBER: 57

AMOUNT

+ $ 1,079.75
+$
+ $ 300.00
+$
+$

The City of Des Moines agrees to the terms and
conditions listed above, by direction of the Des Moines
City Council on _

Anthony A. Piasecki, City Manager

Date

,HT\('H\IE.\T 6



REAL PROPERTY VOUCHER AGREEMENT
agree to the terms and

and hereby certify under penalty of perjury that the items
and amounts listed herein are proper charges, that the
same or any part thereof has not been paid, and that I am
authorized to sign for the Claimant:
(Sign in Ink)

City of Des 11,;;;;;;---
Public Works Engineering
21650 11 til Avenue South
Des Moines, WA 98198

SSN/Tax !D: S 3/·- ~ g-'- 7 f f ()

092204-9320TRANSPORTATION
PROJECT NUMBER:CIP#319.333 or # 319.131
TITLE: 24th Avenue S. Improvements (S. 216'h St toS.

or Interest Conveyed orIII Full, Payment and
Released, as Fully Set Forth In Attached oeu
Statutory Warranty Deed Date: c-M,L. !l!.q#---r~-h
Construction Easement/Right of Entry Date: _-I'!H.EkI2.f_1L _

AMOUNT

For All Lands Convey: 248 SF in Fee Simple @ $6.17 per SF
Temporary Slope Easement: Mutual Benefit (I,960 SF)
Construction Easement/Right of Entry
POl' All Improvements: Trees
For All Damages: n/a
Less Special Benefits:

1,530.16
0.00
0.00

600.00

conditions listed above, by direction of the Des Moines
City Council on _

Anthony A. Piasecki, City ManagerAGENT

Date



REAL PROPERTY VOUCHER AGREEMENT
I hereby agree to the terms and conditions listed below

City of Des Moines
Public Works Engineering
21650 11thAvenue South
Des Moines, WA 98198

or # 319.131
, Av~nue S. Improvements (S; 2161h St to S.

+ $ 1,277.19
+$ .00
+$ 300.00
+$
+$

In'Full.'Complete and Final Payment the Title or Interest Conveyed or
Rei,e,ased, as Fully Set Forth In A.ttached Documen!": / ~ '- ,
Statutory Warra!\ty Deed Date: J.~~ ~
Construction EasementlRight of Entry Date:: IIIfJ
For AIl LandsConvey: 207 SF in Fee Simple @ $6.17 per SF

Construction EasementlRight of Entry
For All Improvements: Grass sod aod driveway
For All Damages: nI.
Less Special Benefits: n/a

A1lowao~ce~:~[f!"~ri['lli' ~"'ii,~,,)1l,i[jill,

AdIDiiriStrlitiVe:

,. AMOUNT

Acquisition Agent:
CERTIFIED Land Services Corporation
4619 371h Ave SW, Seattle, WA 98126

Phone: (206) 287-98.t~ hfyfritL
Des agrees to the terms and

conditions listed above, by direction of the Des Moines
City Council on _

AGENT I ;. A
~]~I/

Anthony A. Piasecki, City Manager

Date
Works



Attachment 7

ROW & EASEMENT ACQUISITIONS
TRANSPORTATION GATEWAY PROJECT
JANUARY, 2012

ROW ACQUISITION COMPLETE

_ ROW ACQUISITION PENDING



Consent Agenda Item #3

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Des Moines Human Services
Advisory Committee

ATTACHMENT: None Provided

Purpuse and Rec.ummendatiou

FOR AGENDA OF January 12,2012

DEPT. OF ORIGIN: Parks, Recreation & Senior
Services

DATE SUBMITTED: January 5, 2011

CLEARANCES:
[ 1 Legal NA
[ 1 Finance NA
[ ] Marina NA
[X) Parks, Recreation & Senior servlCes\j,J~
[ ] Planning, Building & Public Works
[ ] Police NA
[ J Courts NA

The purpose ofthis agenda item is to recommend City Council approval of a reappointment to the City
of Des Moines Human Services Advisory Committee.

Motion: "I move to confirm the Mayoral reappointment of Susan Corey to the Des Moines riurnan
Services Advisory Committee effective January 1 2012, to a two year term which expires on December
31;2013."

The City Council.adopted Ordinances No. 1047 and 1084 creating the powers and duties; membership,
residency requirementsand terms; and meetings and reports of the Human Services Advisory Board.
The seven members Board positions expire every two years on December 31.

Backgruund



Discussion

Des Moines Human Services Advisory Committee member Susan Corey was appointed to a vacant
unexpired term which ended on December, 31, 2011. Mrs. Corey has requested reappointment to the
Human Services Advisory Committee for a second term. This agenda seeks confirmation of the
Mayoral reappointment of Susan Corey to the Des Moines Human Services Advisory Committee
effective January I, 2012, to fill a two year term which expires on December 3I, 2013.

Alternatives
City Council may choose to deny the request for reappointment.

Financial Impact

No financial impact.

Recommendation/Concurrence

The Des Moines Human Services Committee and City Administration support the reappointment.

2



Old Business #1

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT: Aquatic Lands Lease with the State of FOR AGENDA OF: January 12,2012
Washington Department Of Natural Resources

DEPT, OF ORIGIN: Marina
ATTACHMENTS:

I, Draft Aquatic Lands Lease
2, DNR Lease Agenda Item from the Council

Meeting on December 1,201 L
3, Ordinance 1462,
4, Map of Proposed Lease Areas

DATE SUBMITTED: January 3,1012

CLEARANCES:
[XI Legal <:('<2':(7
[X] Finance '-..:~1'5::._
[XI Marina ~~~
[ ] Parks, Recreation & Senior Services cc-"...;-co:

[ ] Planning.Building & Public Works.)\ ts:
[ ] Police
[ 1 Courts n /a

APPROVED BY
FOR

Purpose lind Recommendation

The purpose of this item is to seek the Council's approval of the agreement between the City and the State of
Washington Department of Natural Resources, (DNR), for leasing three parcels of aquatic lands along the
western boundary of the Marina, The largest parcel lies under the rock breakwater, another is located in the
entrance channel and partially under the NW corner of the North Parking Lot and the third is located under the
end of the Public Fishing Pier, These parcels have been leased from the State for many years, with the original
lease expiring in 2002, After some delay, the DNR has sent a new draft lease for Council consideration.

Suggested Motion

Motion: "I move to approve the Draft Lease Agreement with the State of Washington Department of
Natural Resources for the lease of three parcels of aquatic lands as shown in Exhibit A of the Draft Lease,
authorizing the payment of $10], 302.34 per year for the usc of the leased lands and further, to authorize
the City Manager to sign the agreement, substantially in the form as a!f~_c_he~::__ ~_~~_, __"" "__ .

Background

At the Council meeting on December 1,2011, the Council declined to approve the new Aquatic Lands Lease
with the DNR because there was a question about how far the right-of-way for 222nd Street extended to the
west, and if it actually extended into the parcel owned by the State, (shown as "Lease Area B" on Attachment
No, 4), The reason that this is important information is that it; in fact, the right-of-way does extend into "Lease



Area 13,the City could vacate the right-of-way and possibly, depending on the exact location ofthe right-of-
way, gain ownership of 50me ofLease Area B. At that time the Council directed the staff to check the records
again to confirm the western-most boundary of tile 222nd Street right-of-way and to bring the DNR lease issue
back to the Council at the earliest opportunity.

Discussion

In 2009, the City began a process that would consolidate all of the individual parcels Onthe Marina floor into
two large parcels. Part of that process was the vacation of the existing right-of-ways for South 222nd Street and
South 2:23td Street. The South 222nd Street right-of-way was initially dedicated as Vashon Street as part the plat
entitled "Plat of the Town of Des Moines" recorded on July 23, 1889. During the review of the right-of-way
vacation, there was some confusion about the western boundary of the South 222nd Street right-of-way because
some later maps showed it extending further into the Sound than shown on the original plat. However, after a
review of the original platting documents, it was determined that South 222nd Street right-of-way terminated at
the mean low tide as shown on the map of the lease areas (Attachment 4). The reason is that the platting
documents depicted the western extend of South 222nd Street terminating at the mean low tide line and only
those rights-of-way shown on the plat were dedicated to the public pursuant to the dedication language ofthe
recorded plat. A copy of Ordinance 1462 which vacated South 222nd Street is included as Attachment 3.

Alternatives

The formula for calculating the rental rates for aquatic lands is embedded in State law and is very specific. Our
City Attorney's office has reviewed the lease to see ifthe DNR followed the law when calculating the rent and
their opinion is that they did. It is always the Council's prerogative to not approve the lease and direct staffto
continue negotiating, but there appears to be little room for any substantive change in the City'S favor.

Financial Impact

As mentioned above, all increase of about $85,000 per year in rent is a significant change to the cost/revenue
structure of the Marina. The increase has been included in the budget for 20 I2 and will be partially offset by a
general rate increase of2.7% that will go into effect in February. Other Marina expenses budgeted for 2012,
including payroll, have been held at levels at or below 2011.

Recolnlllcndation or Conclusion

The staff recommends that the Council authorize the City Manager to sign the Draft Aquatic Lands Lease with
the DNR, substantially in the form as presented.

Concurrence

The City Attorney's office has reviewed and approved the Draft Lease document and the Finance Director has
been informed of the increase in rent and changes in the appropriate budget line-items.

2



When recorded, return to:
Des Moines Marina
22307 Dock Ave S
Des Moines, WA 98198~4690

ATTACHMENT J

WASHINGTON STATE DEPARTMENT OF

Natural Resources
Peter

Aquatic Lands Lease Page 1 of32 Lease No, 20·A09080

nns LEASE is between theSTAT'E'9F WASHINGTON, acting through the Department of
Natural Resources ("State"), and the CIT''l OF DES MOINES, a Government Agency/Entity
("Tenant''),

BACKGROUND
Tenant desires to lease the known as Elliott Bay, which are tidelands
and bedlauds located in King County, Washington, from State, and State desires to lease the
property to Tenant pursuant to the terms and conditions of this Lease, State has authority to
enter Lease under Chapter 43,12, Chapter 43,30 and Title 79 of the Revised Code of Washington
(RCW),

THEREFORE, the Parties agree as follows:



SECTION 1 PROPRRTY

1.1 Property Defined.
(a) State leases to Tenant and Tenant leases from State the real property described in

Exhibit A together with all the rights of State, if any, to improvements 011 and
easements benefiting the Property, but subject to the exceptions and restrictions
set forth in this Lease (collectively the "Property").

(b) This Lease is subject to all valid interests of third parties noted in the records of
King County, or on file in the Office ofthe Commissioner of'Public Lands,
Olympia, Washington; rights of the public Public Trust Doctrine or
federal navigation servitude; and treaty Tribes.

(c) This Lease does not include a right to or damage natural
resources, including aquatic life or rights; mineral rights: or a
right to excavate or withdraw materials.

(d) State reserves the right to grant on the Property to
others when the easement Of unreasonably with
the Permitted Use.

(b)

1.2

Aquatic Lands Lease Page 2 of32 Lease No. 20·AMOSa

ret)(e~;elltatiollregarding the condition of the Property,
Prouertv of the Property for Tenant's Permitted Use,

compliance witlle:o'vellUllelltal of utility rights, access to the
Property, or the substances OIl the Property. Tenant inspected the
Property and acc:eplsJ!f'.,t\,S

1.3

SECTION 2 USE

2.1 Permitted Use. Tenant shall use the Property for a rock breakwater, public. fishing pier,
parking lot, restroom, covered moorage and vessel access chanel to the marina (the "Permitted
Use"), and for no other purpose. This is a mixed use, with 44,363 square feet of water-
dependent use, 7,417 square feet of'uonwater-dependent use, and 21,993 square feet of public
access, Exhibit B describes the Permitted Use in derail, The Permitted Use is subject to
additional obligations in Exhibit B.



2.2 Restrictions on Permitted Use and Operations. The following limitations apply to the
Property and adjacent state-owned aquatic land. Tenant's compliance with the following does
110tlimit Tenant's liability under any other provision ofthis Lease.

(a) Tenant shall not cause or permit:
(I) Damage to natural resources. except 10 the extent expressly permitted in

Exhibit B,
(2) Waste, or
(3) Deposit of material, unless approved by State in writing and except to the

extent expressly permitted in Exhibit B. This prohibition includes deposit

;;fr~~~~:l~~~f~~:~lt~~~:\~~~~l~~;~~' refuse, garbage. waste matter,

Tenant shall not cause or permit scour or damage to aquatic land and vegetation.
111i5 prohibition includes the following limitations:
(1) Tenant shall not use or allow use of a pressure washer to clean underwater

surfaces unless the water is deeper than seven (7) feet at the time.
(2) Tenant shall not allow moorage or anchorage of vessels ill water more

shallow than seven (7) feet at the extreme low tide or water
(3) If anchoring. Tenant shall use and shall require use of anchor lines with

midline floats,
Tenant shall not construct new bulkheads or place hard bank armoring.
Tenant shall not construct or install new covered moorage or boat houses.
Unless approved by State in writing, and except as expressly permitted in Exhibit
B. Tenant shallnot cause or penni! dredging 011the Property. State will not
approve dredging unless (1) required for flood control, maintenance of existing
vessel traffic lanes, or maintenance of water intakes and (2) consistent with
State's management plans, if any. Tenant shall maintain authorized dredge basins
in a manner that prevents internal deeper pockets.
Tenant shall limit the number of residential slips. and shall manage residential
uses on the Property, in accordance with the provisions of WAC 332-30-171 and
as specified in Exhibit B.
Tenant shall not allow or authorize new floating houses

2.3 Conformance with Laws. Tenant shall, at all times, keep current and comply with all
conditions and terms of permits, licenses. certificates, regulations, ordinances. statutes, and other
government rules and regulations regarding Tenant's lise or occupancy of the Property.

(b)

(c)
(d)
(e)

(f)

SECTION 3 TERM

2.4 Liens and Encumbrances. Unless expressly authorized by State ill writing, Tenant shall
keep the Property free and clear of liens or encumbrances arising from the Permitted Use or
Tenant's occupancy of the Property.

3,1 Term Defined. The term of this Lease is thirty (30) years (the "Te1l11"), beginning Oil the
1st day of January. 2012 (the "Commencement Date"). and ending 011 the 31st day of December.
2041 (the "Termination Date"), unless terminated sooner under the terms of this Lease,
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3.2 Renewal of the Lease, This Lease docs not provide a light of renewal. Tenant may apply
for a new lease, which State has discretion to grant. Tenant must apply for a new lease at least one
(1) year prior to Termination Date, State will notify Tenant within ninety (90) days of its intent to
approve or deny a new Lease.

3.3 End of Tel'm.
(8) Upon the expiration or termination of this Lease, Tenant shall remove

Improvements in accordance with Section 7, Improvements, and surrender the
Property to State in the same or better condition as 011 the Commencement Date,
reasonable wear and tear excepted.

(b) Definition of Reasonable Wear and Tear.
(I) Reasonable wear and tear is deterioration resulting from the Permitted Use

that bas occurred without neglect, negligence, carelessness, accident. or
abuse of tile Property by Tenant or any other person on the premises with
the permission of Tenant

(2) Reasonable wear and tear does not include unauthorized deposit of
material prohibited under Paragraph 2.2 regardless of whether the deposit
is incidental to or the byproduct of the Permitted Use.

(c) If Property is in worse condition, excepting for reasonable wear and teal'. on the
surrender elate than 011 the Commencement Date, the following provisions apply.
(1) State shall provide Tenaat a reasonable time to take all steps necessary to

remedy the condition of the Property, State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property if the Lease has terminated,

(2) IfTenant fails to remedy the condition ofthe Property in a timely manner,
State may take steps reasonably necessary to remedy Tenant's failure. Upon
demand by State, Tenant shall pay all costs of State's remedy, including but
not limited to the costs of removing and disposing of material deposited
improperly on the Propeliy, lost revenue resulting from the condition of the
Property, lind administrative costs associated with the State's remedy.

3.4 Holdover.
(a) If~ellant remail1~~l possession of the Property after the Termination Date, the

occuj}allcy will ll?tbe lin extension or renewal of the Tenn. The occupancy will
be a month-to-mcuth tenancy, on tenus identical to the terms of this Lease, which
either pal't:yJ~a~tel"lninate on thirty (30) days' written nonce.
(1) The monthly rent during the holdover will be the same rent that would be

due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.

(2) Payment of more than the monthly ten! will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property.
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(b) If State notifies Tenant to vacate the Property and Tenant fails to do so within the
time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other applicable law.

SECTION 4 RENT

4.1 Annual Rent.
(a) Until adjusted as set forth below, Tenant shan pay to State an annual rent of,

consisting of Eighty Three Thousand Six HnudredEighty Six Dollars and Ninety
Six Cents ($83,686.96) related to the water-dppelldent use and, Seventeen
Thousand Six Hundred Fifteen Dollars alldThirty Eight Cents ($17,615.38)
related to the uonwater-dependent use.

(b) The annual rent, as it currently exi~t~?r as adjusted?fcllioditled (the "Annual
Rent"), is due and payable ill flllli~~\or before the Corruneucement Date and 011 or
before the same date of each yc~rthereafter. Any paymentnet paid by State's
close of business on the date dueispast due.

4.2 Payment Place. Tenant shall make payment to Financial Management Division, 1111
Washington St SE, PO Box 47041, Olympia. WA 98504-7041.

4,3 Adjustment Based on Use. Anllual Rent is based Oil Tenant's Permitted Use of tile
Property, as described ill Section 2 above. IfTenant's Permitted Use changes, the Annual Rent
shall be adjusted as appropriate for the changed use,

4.4 Rent Adjustment Procedures.
(a) Notice of Rent Adjuslmenl. State shall provide notice of adjustments to the

Anllual Rent allowed under Paragraphs 4.5/4.6(b) to Tenant ill writing no later
ib) thallllinety (90) days after the anniversary date ofthe Lease.
\ Procedures OIl Failure to make Timely Adjustment. If the State fails to provide

the notice required in Paragraph 4.4(a), State shall not collect the adjustment
amount for tile year in which State failed to provide notice. Upon providing
notice of adjustment, State may adjust and prospectively bill Anuual Rent as if
missed or waived adjustments had been implemented at the proper interval. This
includes the implementation of any inflation adjustment.
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4.5 Rent AdjllstmentsfnvWater-Dependent Uses.
(3) Inflation Adjustment. State shall adjust water-dependent rent 3111111allypursuant to

RCW 79.105.200-.360, except in those years in which State revalues the rent under
Paragraph 4.5(b) below. This adjustment will be effective on the anniversary ofthe
Commencement Date.

(b) Revaluation of Rent. AI the end of the Erst four-year period of the Term, and at
the end of each subsequent four-year period, State shall revalue the
water-dependent Annual Rent in accordance with RCW 79.105.200-.360.



(c) Rent Cap. State shall increase rent incrementally in compliance with RCW
79.105.260 as follows: If application ofthe statutory rent formula for
water-dependent uses would result in an increase in the rent attributable to such
uses of more than fifty percent (50%) in anyone year, State shall limit the actual
increase implemented in such year to fifty percent (50%) of the then-existing rent
In subsequent, successive years, State shall increase the rental amount
incrementally until the State implements the full amount of increase as
determined by the statutory rent formula.

4.6 Rent Adjustments for Nonwater-Dependent Uses.
(a) Inflation Adjustment. Except in those years in which State revalues the rent under

Paragraph 4.5(b) below. State shall adjust nOllwater-dependent rent annually on
the Commencement Date. Adjustment is based on the percentage rate of change
in the previous calendar year's Consumer Price Index published by the Bureau of
Labor Statistics of the United States Department of Commerce. for the Seattle-
Tacoma-Bremerton CMSA. All Urban Consumers, all items 1982-84 = 100. If
publication of the Consumer Price Index is discontinued, Stale shall lise a reliable
governmental or other nonpartisan publication evaluating the information used in
determining the Price Index,

(b) Revaluation of Rent.
(I) At the end of the.firstfour-vear period of the Tenn. and at the end of each

ll1'11;(''''1 ~;tn1'"shall revalue the nonwater-dependenr~~~:~~~:~l:reflect then-current fair market rent
1cneru C3ml01reach agreement on the fair market rental value.

submit tile lalnaitlOll loa review board of appraisers. The
consist one selected by and at the cost of

by and at the cost of State; and a third
~T:;.;;a':rt.'-:iirr~'d;:~i;i;lllllelllberswith the cost shared equally
1 of the majority of the board binds the

Untilthe Parties to, or the review board establishes, the new
Tenant rent in the same amount established for the

board determines additional rent is required, Tenant
I1W,' ttlP additional rent within ten (LO) days of the board's decision.
board determines a refund is required, State shall pay the refund

within days of the board's decision.

(2)

SECTION 5 OTHER EXPENSES

5.1 Utilities. Tenant shall pay all fees charged for utilities required or needed by the
Permitted Use.

5.2 Taxes and Assessments. Tenant shall pay all taxes (including leasehold excise taxes),
assessments, and other governmental charges applicable or attributable to the Property, Tenant's
leasehold interest, the improvements, or Tenant's use and enjoyment ofthe Property.
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5.3 Right to Contest. If in good faith, TCIUtlH111aycontest any tax or assessment at its sole
cost 811dexpense. At the request of State, Tenant shall furnish reasonable protection in the form of
a bond or other security, satisfactory to State; against loss or liability resulting from such contest.

5.4 Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
appropriate evidence establishing the payment of amounts this Lease requires Tenant to pay.

5.5 Failure to Pay. If Tenant fails to pay amounts due under this Lease, State may pay the
amount due. and recover its cost in accordance with Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES

6.1 Failure to Pay Rent. Failure to pay rent is a default by the Tenant. State may seek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.

6.2 Late Charge. If State does not receive full rent payment within ten (10) days of the date
due. Tenant shall pay to State a late charge equal to four percent (4%) of the unpaid amount or Fifty
Dollars ($50), whichever is greater, to defray the overhead expenses of State incident to the delay.

6.3 Interest Penalty for Past Due Rent and Other Sums Owed.
(a) Tenant shall pay interest on the past due rent at the rate of one percent (I %) per

month until paid, in addition to paying the late charges determined under
Paragraph 6.2. Rent not paid by the close of'business on the due date will begin
accruing interest the day after the due date.

(b) If State pays or advances any amounts for or 011 behalf of Tenant. Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance. This includes, but is not limited to, State's
payment oftaxes of any kind, assessments, insurance premiums. costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due.

6.4 Referral to Collection Agency and Collection Agency Fees. If State does not receive
full payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
shall pay collection agency fees in addition to the unpaid amount.

6.5 No Accord and Satisfaction. If Tenant pays, or State otherwise receives, an amount less
than the full amount then due, State may apply such payment as it elects. State may accept
payment ill any amount without prejudice to State's right to recover the balance of the rent or
pursue any other right Of remedy. No endorsement or statement on any check, any payment, or
any letter accompanying any check or payment constitutes accord and satisfaction.
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6.6 No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth elsewhere
in this Lease, Tenant shall pay rent and all other sums payable by Tenant without the requirement
that State provide prior notice or demand. Tenant's payment is not subject to counterclaim, setoff:
deduction, defense or abatement.

SECTION 7 IMPROVEMENTS

7.1 Improvements Defined.
(a) "Improvements," consistent with RCW 79.105 through 79.145, are additions

within, upon, or attached to the land. This includes. but is not limited to. till.
structures. bulkheads. docks, pilings. and other fixtures.

(b) "Personal Property" means items that can be removed limn the Property without
~Vt::~~~~~r~;e~1~~;~~'~;:1~~f2vements or (2) diminishing the value or utility

(c) "State-Owned Improvements" are Improvements made or owned by State. State-
Owned Improvements includes any construction. alteration, or addition to State-
Owned Improvements made by Tenant.

(d) "Tenant-Owned Improvements" are Improvements authorized by State and (l)
made by Tenant or (2) acquired by Tenant from the prior tenant.

(e) "Unauthorized Improvements" are Improvements made on the Property without
State's prior consent or Improvements made by Tenant that do not conform to
plans submitted to and approved by the State.
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7.2 Existing Improvements. On the Commencement Date, the following Improvements are
located OIl the Property: A rock breakwater, fishing pier, parking lot. restroom and covered
moorage slips. The Improvements are Tenant-Owned Improvements.

7.3 C;;olistI;uctionii'l\l~jol'Re~~II"M()dln¢~~i?n.and Demolition.
(a) This Paragra¥h 7.3 g!.>sernsconstruction, alteration, replacement, major repair,

Illodificationi~emolitiolll.and deconstruction of Improvements ("Work"). Section
11 governs routine maintenance and minor repair.

(b) All-Work must conform to requirements under Paragraph 7.4. Paragraph 11.3,
which applies to tontine maintenance and minor repair. also applies to all Work
under th.i~.~aragr~ph 7.3.

(c) Except illaB~lllergel1cy, Tenant shall no! conduct Work, without State's prior
written consent, as follows:
(l) State may deny consent if State determines that denial is in the best interests

of the Stale or if proposed Work does not comply with Paragraphs 7.4 and
11.3. State may impose additional conditions reasonably intended to protect
and preserve the Property. If Work is for removal of Improvements at End of
Term, State may waive removal of some or all Improvements.

(2) Except in an emergency, Tenant shall submit to State plans and
specifications describing the proposed Work at least sixty (60) days before
submitting permit applications to regulatory authorities unless Tenant and



(e)

State otherwise agree to coordinate permit applications, At a minimum, or
if 110 permits are necessary, Tenant shall submit plans and specifications at
least ninety (90) days before commencement of Work
State waives the requirement for consent if State does not notify Tenant of
its grant or denial of consent within sixty (60) days of submittal.

Tenant shall notify State of emergency Work withinfive (5) business days of the
start of such Work. Upon State's request, Tenant shall provide State with plans
and specifications or as-builts of emergency Work.
Tenant shall not commence or authorize Work until Te113!11bas:
(1) Obtained a performance and payment be~l~in an amount equal to one

hundred twenty-five percent (125%)&t\he estimated cost of construction,
Tenant shall maintain the perfol11~~~lil/~!1,dpayment bond until Tenant pays
in full the costs of the Work, inc.l;n't.iingalllaborers and material persons.

(2) Obtained all required permits.
Before completing Work, Tenant-sliallrernovc all debrisand restore the Property to
an orderly and safe condition. IfWork is intended for removal of Improvements at
End of Term, Tenant shall restore the Property in accordance-with Paragraph 33,
End of Term.
Upon conroleuna work.T enant
and specifications.
State shall not "horrrA re!itfot:~llthol!'iz<~dImprovenrents installed by Tenant during
this Tel111of this Improvements when and if

the Property and State
beremoved as provided in

(3)

(d)

(t)

(g)

(h)

with as-built plans

7.4 Standards for Standards for Improvements current
at the time Tenant for State's approval ill accordance with
Paragraph 73(b).
(a) Standards for Work

(1) State will no! approve plans to construct new Improvements or expand
existing Improvements in or over habitats designated by State as important
habitat. Tenant shall confirm location of important habitat on Property, if any,
with State before submitting plans and specifications in accordance with
Paragraph 73,

(2) Tenant sballllot install skirting on any overwater structure,
(3) Tenant shall not conduct in-water Work during the following time periods:

Work Prohibited
All Salmonid S ccies
Species

Jul 2 to March 2
July 16 to February 15 Bull Trout

Ifthe Washington Department of Fish and Wildlife or other regulatory
agency establishes different standards, Tenant shall meet the most
protective standard, Tenant shall no! conduct in-water Work during time
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(5)

periods prohibited for such work under WAC 220-110~271, Prohibited
Work Times in Saltwater, as amended, or as otherwise directed by the
Washington Department of Fish and Wildlife (WDFW).
Where Work is in or within 200 feet of spawning habitat for Pacific
Herring (Clupea harengus), Surf Smelt (Hypomesus pretiosus), and Sand
Lance (Anunodytes hexapterus), Tenant shall construct all new or
expansions to existing Improvements to avoid (I) removal of shoreline
vegetation within the Property that provides shading to the upper intertidal
zone, (2) changes in typical spawning behavior, (3) destruction or
disturbance of spawning substrate or a(lll~fic vegetation used for
spawning, and (4) interruption of exist~lg sediment transport mechanisms
such as longshore current or wav>i?nel·?Y.
Tenant shall meet the followingniinimum.sewage management standards.
It: at the time Tenant regularory'pennits, a regulatory agency
requires more or fewer Tenant shallcomply with the standard

sewage pumpout facility in all

(4)

least
300 boats 0

1Il8Ila.gelne:tltfacilities at a ratio of at
1 (one) dump station per every

(ii)

(iii) boatswith a holding tank or portable
Tenant shall provide sewage hokling tank capacity in a ratio

ganons per !b01lt Sewaze holding tanks must have a
minimum capacity 'DelaO gallons. For lllaI111US with more than 100

holclulg tank or portable toilet, Tenant shall provide at
sewage holdmg a capacity of at least 2,000 gallons.

7.5

remove Tenant-Owned Improvements ill accordance with
upoathe expiration, termination. or cancellation ofthe
State the requirement for removal.
Improvements remaining on the Property on the

iex:pirati()ti,termillatilon or cancellation date shall become State-Owned
Iinproveraenrs without payment by State, unless State elects otherwise.
Stare.max refuse or waive ownership. LfRCW 79.125.300 or 79.130.040
apply at the time this Lease expires, Tenant could be entitled to payment
by the new tenant for Tenant-Owned Improvements.

(3) If Tenant-Owned Improvements remain on the Property after tile
expiration, termination, or cancellation date without State's consent State
may remove all Improvements and Tenant shall pay State's costs.

(b) Conditions Under Which State May Waive Removal of Tenant-Owned
Improvements.



(c)

(l) State may waive removal of some or all Tenant-Owned Improvements
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.

(2) If Tenant re-leases the Property, State may waive requirement remove
Tenant-Owned Improvements, State also may consent to Tenant's
continued ownership of Tenant-Owned Improvements,

(3) IfTenant does not re-lease the Property, State may waive requirement to
remove Tenant-Owned Improvements upon consideration ofa timely
request from Tenant, as follows:
(i) Tenant must notify State at least.oI1e (I) year before the Termination

Date of its request to leave 'r'cIlallt-:Owned Improvements.
(ii) State, within ninety (90) 1~~~()~I~ceiving Tenant's notification, will

notify Tenant whether Stateconsems to some or all Tenant-Owned

(1
'1'1') Improvements rellla~riltg>State has'no.obligation to grant consent

State's failure tOJ7~.~011dto Tenant's reqll~st to leave Improvements
within ninety (90) days is a denial of the request

Tenant's Obligations if State Waives Removal.
(I) Tenant shall not remove IInp~9\lelllelltsifState waives-the requirement for

removal all Tenant-Owned Improvements,
(2) Tenant shall IIllprove.!~7nts ill accordance with this Lease

expiration, termination, or cancellation date, Tenant is liable to
if Tenant causes orallows damage to Improvements

7.6

RequireTenant to remove the Improvements in accordance with
in which case Tenant shall pay rent for the

Improvemeuts until removal, or
Consent to Improvements remaining and Tenant shall pay rent tor

the Irnprovements, or
Improvements and Tenant shall pay for the cost of
and disposal, in which case Tenant shall pay rent tor use

of the Improvements until removal and disposal.

7.7 Disposition of Personal Property.
(a) Tenant retains ownership of Personal Property unless Tenant and State agree

otherwise in writing,
(b) Tenant shall remove Personal Property from the Property by the Termination

Date, Tenant is liable for damage to the Property and Improvements resulting
from removal of Personal Property,
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(c) State may sell or dispose of all Personal Property left on the Property after the
Termination Date.
(I) If State conducts a sale of Personal Property, State shall apply proceeds

first to the State's administrative costs in conducting the sale, second to
payment of amount that then may be due from the Tenant to the State,
State shall pay the remainder, if any, to the Tenant.

(2) If State disposes of Personal Property, Tenant shall pay for the cost of
removal and disposal.

SECTION 8 El\'VIRONMENTAL LIABILITYIRISK ALLOCATION

8.1 Definitions,
(a) "Hazardous Substance" means any substance that now or in the future becomes

regulated or defined under any federal, state, or local statute, ordinance, rule,
regulation. or other law relating to human health. environmental protection.
contamination, pollution, or cleanup.

(b) "Release or threatened release of Hazardous Substance" means a release or
threatened release as defined under any law described in Paragraph 8.1(a),

(c) "Utmost care" means such a degree of care as would be exercised by a very
careful. prudent, and competent person under the same or similar circumstances:
the standard of care applicable lU1derthe Washington State Model Toxics Control
Act ("MTC A"), Chapter 70.105 RCW. as amended,

(d) "Tenant and affiliates" when used in this Section 8 means Tenant or Tenant's
subtenants, contractors. agents, employees. guests. invitees. licensees. affiliates,
or any person Oil the Property with the Tenant's permission.

(e) "Liabilities" as used in this Section 8 means any claims, demands. proceedings,
lawsuits. damages, costs. expenses, fees (including attorneys' fees and
disbursements). penalties. or judgments.
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8.2 General Conditions.
(a) Tenant's obligations under this Section 8 extend to the area in, 011. under. or above

(1) The Property and
(2) Adjacent state-owned aquatic lands if affected by a release of Hazardous

Substances that occurs as a result of the Permitted Use.
(b) Standard of Care.

(I) Tenant shall exercise the utmost care with respect to Hazardous Substances.
(2) Tenant shall exercise utmost care for the foreseeable acts or omissions of

third parties with respect to Hazardous Substances. and the foreseeable
consequences of those acts or omissions. 10 the extent required to establish
viable. third-party defense under the law.

8.3 CUrrent Conditions and Duty to Investigate.
(a) State makes no representation about the condition of the Property. Hazardous

Substances may exist in, 011, under, or above the Property.



804 Use of Hazardous Substances.
(a) Tenant and affiliates shallnot use, store, generate, process, transport, handle,

release, or dispose of Hazardous Substances, in accordance with all
applicable laws,

(b) Tenant sha11110tundertake, or allow by Tenant's permission,
acquiescence, or failure to act, a release or threatened
release of Hazardous Substances.

(c) Ifuse of Hazardous Substances of the
Property results ill violation
(1) Tenant shall submit to
0) 01

(b) This Lease does not impose a duty On State to conduct investigations 01'supply
information to Tenant about Hazardous Substances,

(c) Tenant is responsible for conducting all appropriate inquiry and gathering
sufficient information about the existence, scope, and location of Hazardous
Substances OIl or neal' the Property necessary for Tenant to meet Tenant's
obligations under this Lease and utilize the Property for the Permitted Use,

(d)

(e)

8.5 Management of C~:~f~~i:~::asi~~~'if any.d shall not undertake activities that:
D,~:~~~:,o~'l~~~~:~erewith the operation of remedial or restoration
" if any;
Result in human or environmental exposure to contaminated sediments, if
any;
Result in the mechanical or chemical disturbance of on-site habitat

(2)

(3)
mitigation, if any,

(b) If requested, Tenant shall allow reasonable access to:
(l) Employees and authorized agents of the Environmental Protection

Agency, the Washington State Department of Ecology, health department,
or other similar environmental agencies; and
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(2) Potentially liable or responsible parties who are the subject of an order or
consent decree that requires access to the Property. Tenant may negotiate
an access agreement with such parties, but Tenant may not unreasonably
withhold such agreement.

8.6 Notification and Reporting.
(3) Tenant shall immediately notify State if Tenant becomes aware of any of the

following:
(l) A release or threatened release of Hazardous Substances:
(2) Any new discovery of or new information about a problem or liability

related to, or derived from, the presence of Hazardous Substances;
(3) Any lien or action arising from Hazardous Substances;
(4) Any actual or alleged violation of any federal, state, or local statute,

ordinance, rule, regulation, Of other law pertaining to Hazardous
Substances:

(5) Any notification from the US Environmental Protection Agency (EPA) or
the Washington State Department of Ecology (DOE) that remediation or

(b) removal of Hazardous Substances is or may be required at the Property.
\ Tenant's duty to report under Paragraph 8,6(a) extends to lands described in Paragraph

8.2(a) and to any other property used by Tenant in conjunction with the Property if a
lC) release of Hazardous Substances 011 the other property could affect the Property.
\ Tenant shall provide State with copies of all documents Tenant submits to any

federal, state or local authorities concerning environmental impacts or proposals
relative to the Propelty. Documents subject to this requirement include, but are
not limited to, applications. reports, studies, or audits for National Pollution
Discharge and Elimination System Permits: Army Corps of Engineers permits;
State Hydraulic Project Approvals (EIPA): State Water Quality certification:
Substantial Development peIrni!: and any reporting necessary for the existence,
location, and storage of Hazardous Substances Oil the Property.
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8.7 Indemntflcation.
(a) Tenant shall fully.indemnify, defend, and hold State harmless from and against

Liabilities that arise out of. or relate to:
(l) The lise, storage, generation, processing, transpcrtation, handling, or

~i?posal~rallY Hazardous Substance by Tenant and affiliates occurring
Whtll}tlYtlPTenantoccupies or has occupied the Property;

(2) The release or threatened release of any Hazardous Substance resulting
from ally act or omission of Tenant lind affiliates occurring whenever
Tenant occupies or has occupied the Property.

(b) Tenant shall fully indemnify, defend, and hold State harmless for Liabilities that
arise out of or relate to Tenant's breach ofobligations under Paragraph 8.5.

(c) Tenant has no duty to indemnify State for acts or omissions of third parties unless
and only if an administrative or legal proceeding arising from a release or
threatened release of Hazardous Substances finds or holds that Tenant failed to
exercise care as described ill Paragraph 8.2(b)(2). In such case, Tenant shall fully



indemnify, defend, and hold State harmless from and against Liabilities arising
from the acts or omissions of third parties in relation to the release or threatened
release of Hazardous Substances. This includes Liabilities arising before the
finding or holding in the proceeding.

8.8 Reservation of Rights.
(a) For Liabilities not covered by the indemnification provisions of Paragraph 8.7, the

Parties expressly reserve and do not Waive any rights, claims, immunities. causes
of action, or defenses relating to Hazardous Substances that either Party may have
against the other under law.

(b) The Parties expressly reserve all and defenses either
Party may have against third parties. Nothing
rights for third parties.

(c) The allocations of risks, Liabilities, and forth in this Section 8
do not release either Party from o[lIt"fect the Party for Hazardous
Substances claims or actions byregulatory agencies.

8,9 Cleanup.
(a) If Tenant's act, omission, or breach of obligation under Paragraph 8.4 results in a

release of Hazardous Substances that exceeds the threshold limits of any applicable
regulatory standard, Tenant sball, at Tenant's sole expense, promptly take all actions
~;~~i~:~ie ~~\:~visable to clean up the Hazardous Substances in accordance with

(b) Tenant may undertake a cleanup of the Property pursuant to the Washington State
Department of Ecology's VohmtalY Cleanup Program, provided that Tenant
cooperates with the Department of Natural Resources in development of cleanup
plans. Tenant shall no! proceed with Voluntary Cleanup without the Department
of Natural Resources approval of fmal plans. Nothing in the operation of this
provision is an agreement by the Department of Natural Resources that the
Voluntary.Cleanup complies with ally laws or with the provisions of tins Lease.
Tenant's completion of a Voluntary Cleanup is not a release from or waiver of
ally obligation for Hazardous Substances under this Lease.

8.10 Sampling b~/$tate, Rei~bUl'selfiellt,and Split Samples,
(a) State l11Il~~lltel·tl~~Property and conduct sampling, tests, audits, surveys, or

illvestigatiolI~g"'l?estsn) of the Property at any time to detennine the existence,
scope, or effects of Hazardous Substances.

(b) If such Tests, along with any other information, demonstrate a breach of Tenant's
obligations regarding Hazardous Substances under this Lease, Tenant shall promptly
reimburse State for all costs associated with the Tests, provided State gave Tenant
thirty (30) calendar days advance notice in non-emergencies and reasonably practical
notice in emergencies.

(c) In non-emergencies, Tenant is entitled to obtain split samples of Test samples,
provided Tenant gives State written notice requesting split samples at least ten
(10) calendar days before State conducts Tests. Upon demand, Tenant shall
promptly reimburse State for additional cost, if any, of split samples.
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(d) If either Party conducts Tests on the Property, the conducting Party shall provide
the other with validated final data and quality assurance/quality control/chain of
custody information about the Tests within sixty (60) calendar days of a written
request by the other party, unless Tests are part of a submittal under Paragraph
8,6(c) in which case Tenant shall submit data and information to State without
written request by State. Neither party is obligated to provide any analytical
summaries or the work product of experts,

8.11 Closeout Assessment.
(a) State may require Tenant to conduct a Closeout Environrnental Assessment

(b)
("Closeout Assessment") prior to Tennination of the Lease.
The purpose of the Closeout Assessment is to determine the existence, scope, or
effects of Hazardous Substances on the ProPCliy and associated natural resources.
The Closeout Assessment may include sediment salIlpling.

(c) No later than one hundred eighty (180) calendar days prior to the Termination
Date, or within ninety (90) days of valid notice to early termination. State shall
provide Tenant with written.notice that State requires a Closeout Assessment

(d) Within sixty (60) days of State's notice that Closeout Assessment is required and
before commencing assessment activities, Tenant shall submit a proposed plantar
conducting the Closeout Assessment in writing for State's approval.

(e) If State fails to approve or disapprove of the plan in writing within sixty (60) days
of its receipt, State waives requirement for approval.

(f) Tenant shall be responsible for all costs required to complete planning, sampling,
analyzing, lind reporting associated with the Closeout Assessment

(g) If the initial results of the Closeout Assessment disclose that Hazardous Substances
may have migrated to other property, State may require additional Closeout
Assessment work to determine the existence, scope, and effect of Hazardous
Substances 011 adjacent property, any other property subject to use by Tenant in
conjullction with its use of the Property, or on associated natural resources,

(h) Tenant shall submit Closeout Assessment to State upon completion,
(i) As required by law, Tenant shall report to the appropriate regulatory authorities if

the Closeout Assessment discloses a release or threatened release of Hazardous
Substances,

SECTION 9 ASSIGNMENT AND SUBLETTING

9.1 State Consent Required. Tenant $l1al111Otconvey, transfer, or encumber any part of
Tenant's interest in this Lease or the Property without State's prior written consent, which State
shall not unreasonably condition or withhold,

(a) In determining whether to consent, State may consider, among other items, the
proposed transferee's financial condition, business reputation and experience, the
nature of the proposed transferee's business, the then-current value of the Property,
and such other factors as may reasonably bear upon the suitability of the transferee
as a tenant of the Property. State may refuse its consent to any conveyance,
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transfer, or encumbrance if it will result in a subdivision of the leasehold. Tenant
shall submit information regarding any proposed transferee to State at least thirty
(30) days prior to the date of the proposed transfer.
State reserves the right to condition its consent upon:
(I) changes in the tenus and conditions of this Lease, including, but not

limited to, the Annual Rent; and/or
the agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee.

Each permitted transferee shall aSSllIl1Call obligations
the payment of rent. No assignment,
otherwise affect the liability of Tenant.
State's consent under this Paragraph 9.1 dl)es Ilc,tcom;tinllte a waiver of any
claims against Tenant for the Lease.

(b)

(2)

(c)

(d)

9.2

9.3

(2)

(3)

(4)
(5)
(6)

(7)
(8)

(9)

(10)

(I1)

this Lease, including
shall release, discharge, or

payment of renr
not consnrnte COIISe]]tto any assignment or transfer.

>"''''"".;;" t\J State for approval.
ements In all subleases:

ntwith to all the terms and
conditions of this L'-<'~"',

The sublease
sublease conflict with
The term of the sublease any period of time covered by a
renewal option) must end before the Termination Date of the initial Term
or any renewal tenn;
The sublease must terminate Lease terminates for any reason;
The subtenant must receive and acknowledge receipt of a copy o1't11i5Lease;
The sublease must prohibit the prepayment to Tenant by the subtenant of
more than the annual rent;
The sublease must identify the rental amount subtenant is to pay to Tenant;
TIle sublease must provide that there is no privity of contract between the
subtenant and State;
The sublease must require removal of the subtenant's Improvements and
Personal Property UPOll termination of the sublease;
The subtenant's permitted lise must be within the scope of the Permitted
Use; and
The sublease must require the subtenant to meet all obligations ofTenant
under Section 10, Indemnification, Financial Security, and Insurance.

of the

9.4 Short-Term Subleases ofMoorage Slips. Short-term subleasing ofmoorage slips for a
term ofless than one year does not require State's written consent or approval pursuant to
Paragraphs 9.1 or 9.3. Tenant shall COnf0I111 moorage sublease agreements to the sublease
requirements in Paragraph 9.3.
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SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURA1'iCE

10.1 Indemnity.
(a) Tenant shall indemnify, defend, and hold State, its employees, officers, and agents

harmless from Claims arising out of the use, occupation, or control of the Property
by Tenant, its subtenants, contractors, agents, invitees, guests, employees, affiliates,
licensees, or permittees,

(b) "Claim" as used in this Paragraph 10.1 means any financial loss, claim, suit, action,
damages, expenses, fees (including attorneys' fees), penalties, or judgments attributable
to bodily injury, sickness, disease, death, and to tangible property, including,
but not limited to.Iand, aquatic life, and resources, "Damages to tangible
property" includes, but is not limited to, to the Property and damages
resulting from loss of use of the Prouertv

(c) State shall not require Tenant to indemnify, defend,
claims that arise solely out State or State's
elected 0111ciaI5,employees, or-agents.

(d) Tenant waives its immunity is required to
indemnify, defend, and hold State or employees
harmless,

(e) Section 8, exclusively shall govern
Tenant's liability to and its obligation to indemnify,
defend, and hold State

10.2 Insurance To.''''''"

(a)
self-insured for all the liability exposures, its self-

requirements, and its self-insurance plan
thatrequired in this Paragraph 10.2 and by

ImillI1!tli()~'I)1,)eSand Limits. Tenant shall provide to State
ti;L,t~tl'l< as entity, Upon request by State,

a written description of its financial condition and/or
mechanism, Tenant shall provide State with at

written notice prior to any material changes to
f-insured funding mechanism,
agrees to an exception, Tenant shall provide insurance issued

b~lr: •.~~:~:~~l;c,~Ol::ll:panyor companies admitted to do business in the
S and have a rating of A- or better by the most recently
published edition of Best's Reports, Tenant may submit a request to the
risk manager for the Department of Natural Resources to approve an
exception to this requirement. If an insmer is not admitted, the Insurance
policies and procedures for issuing the insurance policies shall comply
with Chapter 48.15 RCW and 284-15 WAC.

(3) All general liability, excess, umbrella, property, builder's risk, and
pollution legal liability insurance policies must name the State of
Washington, the Department of Natura I Resources, its elected and
appointed officials, agents, and employees as an additional insured.
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(b)

(c)

(d)

(e)

(1)

(g)

Aquatic Lauds Lease

(4) All insurance provided in compliance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.

Waiver.
(1) Tenant waives all rights against State lor recovery of damages to the

extent insurance maintained pursuant to this Lease covers these damages.
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this lease.

Proof of Insurance.
(1) Tenant shall provide State with a certificaters) of insurance executed by a

duly authorized representative showing compliance with
insurance requirements and, if requested. copies of
policies to State.
£~:S~e~~~l~~;(S) of insurance must reference additional insureds and the

Receipt of such certificates or policies by
approval by Stale of the terms of such policies.

State must receive written notice before cancellation ornon-renewnl of any
insurance required by this Lease, as follows:
(I) Insurers subject to RCW 48.18 (admitted and regulated by the Insurance

Commissioner): Ifcancellation is due to non-payment ofpremium, provide
Stale ten (10) days' advance notice of cancellation: otherwise, provide State
forty-five (45) days' advance notice of cancellation or non-renewal.
Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
non-payment of'premiuni, provide State ten (l0) days' advance notice of
cancellation; otherwise. provide State thirty (30) days' advance notice of
cancellation or nOll-renewaL

Adjustments ill Insurance Coverage.
(1) State may impose changes in the limits of liability for all types of

insurance as State deems necessary.
Tenant shall secure new or modified insurance coverage within thirty (30)
days after State requires changes in the limits of liability.

If Tenant fails to procure and maintain the insurance described above within fifteen
(15) days after Tenant receives a notice to comply from State, State may either:
(1) Deem the failure an Event of Default under Section 14. or
(2) Procure and maintain comparable substitute insurance and pay the

premiums. Upon demand, Tenant shall pay to State the full amount paid
by State, together with interest at the rate provided in Paragraph 6.2 from
the date of State's notice ofthe expenditure until Tenant's repayment

General Terms,
(1)

(2)

(2)

(3)

(2)

(2)

(2)

State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant
Coverage and limits do not limit Tenant's liability for indemnification and
reimbursements granted to State under this Lease.
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(3) The Patties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the State any
SUIllS in arrears, and then to Tenant.

(a)
10.3 Insurance Types and Limits.

(b)

Aquatic Lands Lease

General Liability Insurance.
(1) Tenant shall maintain commercial general Iiabiliry insurance (CGL) or

marine general liability (MGL) covering claims for bodily injury. personal
injury, or property damage arising on the Property and/or arising out of
Tenant's lise, occupation, or control oftlle Property and. if necessary,
commercial umbrella insurance with a limit of not less than One Million
Dollars ($1.000.000) per each occurrence, If such CGL or MGL insurance
contains aggregate limits. the general aggregate limit must be at least
twice the "each occurrence" limit CGL or MGL insurance must have
products-completed operations aggregate limit of at least two times the
"each occurrence" limit.

(2) CGL insurance must be written on Insurance Services Office (ISO)
Occurrence FOll11 CG 00 0 I (or a substitute 101111providing equivalent
coverage). All insurance must cover liability arising out of premises.
operations. independent contractors. products completed operations.
personal injury and advertising injury, and liability assumed under an
insured contract (including the 100t liability of another party assumed in a
business eontract) and contain separation of insured (cross-liability)
condition.

(3) MGL insurance must have no exclusions for non-owned watercraft.
Workers' Compensation,

State of Washing tOilWorkers' Compensation,
Tenant shall comply with all State of Washing ron workers'
compensation statutes and regulations. Tenant shall provide
workers' compensation coverage for all employees ofTenant.
Coverage must include bodily injury (including death) by accident
or disease, which arises out of or in connection with Tenant's use.
occupation, and control of the Property.

(ii) IfTenant fails to comply with all State of Washington workers'
compensation statutes and regulations and State incurs tines or is
required by law to provide benefits to or obtain coverage for such
employees. Tenant shall indemnify State. Indemnity shall include
all fines: payment of bene fils to Tenant, employees. or their heirs
or legal representatives: and the cost of effecting coverage on
behalf of such employees.

(2) Longshore and Harbor Workers' and Jones Acts. Longshore and Harbor
Workers' Act (33 U,S,C. Section 901 et seq.) and/or the Jones Act (46
U.S.C. Section 688) may require Tenant to provide insurance coverage in
some circumstances. Tenant shall ascertain if such insurance is required
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and, if required, shall maintain insurance in compliance with law. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.

(6) Employers' Liability Insurance, Tenant shall procure employers' liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than One Million Dollars ($1,000,000) each accident for bodily injury by
accident or One Million Dollars ($1,000,000) each employee for bodily injury by
disease,

Financial Security.
(a) At its own expense, Tenant shall procure and maintain during the Te11nof this

Lease a corporate security bond or provide other financial security that Stale, at its
option, may approve ("Security"). Tenant shall provide Security in an amount
equal to Zero Dollars ($0), which is consistent with RCW 79.1 05.330, and secures
Tenant's performance of its obligations under this Lease, with the exception of
the obligations under Section 8, Environmental Liability/Risk Allocation.
Tenant's failure to maintain the Security ill the required amount during the Term
constitutes a breach of this Lease.
All Security must be in a f011nacceptable to the State.
(l ) Bonds must be issued by companies admitted to do business within the

State of Waslringtonand have a rating of A-, Class VII or better, in the
most recently published edition of Best's Reports, unless State approves
an exception. Tenant may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement
Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with
RCW 62A5-101, et, seq.
Savings account assignments, if approved by State, must allow State to
draw funds at will,

Adjustment inAmount of Security.
(1) State may require an adjustment in the Security amount:

(i) At the same time as revaluation of the Annual Rent
(ii) As a condition of approval of assignment or SUblease of this Lease,
(iii) Upon 11 material change ill the condition or disposition of any

Improvements. or
(iv) Upon a change in the Permitted Use.
Tenant shall deliver a new or modified form of Security to State within thirty
(30) days after State has required adjustment of tile amount of the Security.

Upon any default by Tenant in its obligations under this Lease. State may collect
on the Security to offset the liability of Tenant to State. Collection Oil the
Security does not (I) relieve Tenant of liability, (2) limit any of State's other
remedies, (3) reinstate or cure tile default or (4) prevent termination of the Lease
because of the default.

10.4

(b)

(2)

(3)

(c)

(2)
(d)
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SECTION 11 ROUTINE MAINTENANCE Ai~l)REPAIR

11.1 State's Repairs. This Lease does not obligate State to make any alterations, .maintenance,
replacements, or repairs in, on, or about the Property, or any part thereof, during the Tenn.

11.2 Tenant's Repairs and Maintenance,
(a) Routine maintenance and repair are acts intended to prevent a decline, lapse or,

cessation of the Permitted Use and associated Improvements, Routine maintenance
Or repair is the type of work that does not require regulatory permits.

(b) At Tenant's own expense, Tenant shall keep ars~l~aintain the Property and an
Improvements in good order and repair and.ill;a:safe condition, State's consent is
not required for routine maintenance or I',,~~i

(c) At Tenant's own expense, Tenant shaUl'l~~ke ahY/~4ditions, repairs, alterations,
maintenance, replacements, or chars~7?cto the Prope~.?r to any Improvements 011
the Property that any public autll?l'itYmay require, If:.tpllblic authority requires
work beyond the scope of rourineruainrenancc and repair, Tenant shall comply
with Section 7 of this Lease,

11.3 Limltatlons. The following lnnitarions apply whenever Tenant conducts maintenance, repair
or replacement. The following limitations also apply whenever Tenant conducts maintenance,
repair, or replacement Oil the exterior surfaces, features, or fixtures of a floating house.
(a) Tenant shall not use or install treated wood at any location above or below water,
I'b) except that Tenant may use treated wood for above water structural framing,
\ Tenant shall not use or install tires (tor example, floatation or fenders) at any

location above or below water.
(c) Tenant shan install only floatariomnaterial encapsulated ill a shell resistant to

ultraviolet radiation and abrasion, TIle shell must be capable of preventing
breakup and loss of Ilotatierrmatcria! into the water.

(d) Tenant shall orient night lighting to minimize the amount of light shining directly
011 the water,

(e) Tenant shall not allow new floating structures to come ill contact with underlying
tidelands ("ground out"). Tenant must either (l) locate all new floating structures
in water too deep to permit grounding out or (2) install stoppers sufficient to
maintain a distance of at least 1.5 feet (0,5 meters) between the bottom of the
floats and the subSh'ate,

Aquatic Lauds Lease Page22of32 Lease No, 20-A09080

SECTION 12 DAM,AGE OR DESTRUCTION

12.1 Notice and Repalr.
(a) In the event of damage to or destruction of the Property or Improvements, Tenant

shall promptly give written notice to State, State does not have actual knowledge
of the damage or destruction without Tenant's written notice.

(b) Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair, 01'
replace the Property and Improvements as nearly as possible to its condition



immediately prior to the damage or desuuction in accordance with Paragraph 7.3,
Construction. Major Repair, Modification, and Demolition and Tenant's
additional obligations in Exhibit B, if any.

12.2 State's Waiver of Clatm, State does not waive any claims for damage or destruction of
the Property unless State provides written notice to Tenant of each specific claim waived,

12.3 Insurance Proceeds, Tenant's duty to reconstruct, repair, or replace any damage or
destruction of the Property or any Improvements on the Property is not conditioned upon the
availability of any insurance proceeds to Tenant from which the-cost of repairs may be paid, The
Parties shall use insurance proceeds in accordance with Paragraph 102(g)(3),

12.4 Rent in the Event of Damage or Destruction. Unless theParties agree to terminate this
Lease, there is no abatement or reduction in rent such reconstruction, repair, and replacement

12.5 Default at the Time of Damage or Destruction.
of this Lease at the time damage or destruction occurs,
State then shall have the right to retain any in<ll1'nnN proceeds
or destruction.

If Tenant is in default under the tenus
elect to terminate the Lease and

as a result of the damage

13.1 Definitions.
(a) "Taking" means that an by the power of eminent

domain, either by judgment, in lien ofjudgment, or voluntary
conveyance in lieu of formal COUIt proceedings, over all or any portion of the
Property and Improvements, This includes any exercise of eminent domain on
any portion of the Property and Improvements that, in the judgment of tile State,
prevents or renders impractical the Permitted Use,

(b) "Date of Taking" means the date upon which title to the Property or a portion of
the Property passes to and vests in the condemner or the effective date of any
order for possession if issued prior to the date title vests in the condemner.
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13.2 Effect of Taldil~~..1f thef~is II taking, the Lease renninates proportionate to the extent of
the taking, If this Leaset~131~ll:ates illwhole or in part, Tenant shall make all payments due and
attributable to the taken Property up to the date of taking, If Tenant has pre-paid rent and Tenant
is not in default ofthe Lease, State shall refund Tenant the pro rata share of the pre-paid rent
attributable to the period after the date of taking.

13.3 Allocation of Award.
(a) The Parties shall allocate the condemnation award based UPOll the ratio of the fair

market value 01'(1) Tenant's leasehold estate and Tenant-Owned Improvements
and (2) State's interest ill the Property; the reversionary interest ill Tenant-Owned
Improvements, if any; and State-Owned Improvements, if any,



(b) If Tenant and State are unable to agree on the allocation, theParties shall submit
the dispute to binding arbitration in accordance with the rules of the American
Arbitration Association.

SECTION 14 DEFAULT AND RENIEDIES

14.1 Default Defined. Tenant is ill default of this Lease on the occnrrence of any of the
following:

(3)
(b)

(c)
(d)

Failure to pay rent or other expenses when
Failure to comply with any law, regulation,
governmental authority;
Failure to comply with any orherprovisioa ofthis Lease;
Commencement of bankruptcy Tenant or the
appointment of a trustee or receiver (

or order of any lawful

Tenant's Right to Cure.
(3) A default becomes an "Event "fl'"f""lt" fails to cure the default within

the applicable cure following State's written of default. Upon an
Event of Default, Paragraph 143.

(b) Unless expressly the cure period is ten (10) days
for failure to pay rent or other defaults, the cure
period is

(c) For

14.2

a.defauli bv Tenant as an Even! of Default if the default
§ilf«» months.after a default by Tenant for which State has provided

and regardless of whether the first and subsequent
the, same nature.
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14.3 Remedies.
(<I) Upon all State may terminate this Lease and remove Tenant by

summary proceedings or otherwise.
(b) If the Event of Default (I) arises from Tenant's failure to comply with restrictions

011 Pennitted Use and operations under Paragraph 2.2 or (2) results in damage to
natural resources or the Property, State may enter the Property without terminating
this Lease to (1) restore the natural resources or Property and charge Tenant
restoration costs and/or (2) charge Tenant for damages. 011 demand by State,
Tenant shall pay all costs and/or damages.



(c)

(d)

(e)

Without terminating this Lease, State may relet the Property 011 any terms and
conditions as State may decide are appropriate.
(1) State shall apply rent received by reletting: (1) to the payment of any

indebtedness other than rent due from Tenant to State; (2) to the payment
of any cost of such reletting; (3) to the payment of the cost of any
alterations and repairs to the Property; and (4) to the payment of rent and
leasehold excise tax due and unpaid under this Lease. State shall hold and
apply any balance to Tenant's future rent as it becomes due.

(2) Tenant is responsible for any deficiency created by the relerting during
any month and shall pay the det1cienc~.1l10nthly.

(3) At any time after reletting, State may elect to terminate this Lease for the
previous Event of Default.

State's reentry or repossession of the PI'Ql'j¢ITyurrder Paragraph 14.3 is not an
election to terminate this Lease or cause a forfeiture-of rents or other charges
Tenant is obligated to pay during.the.balance of the Tert~' unless (1) State gives
Tenant written notice of termiuation or (2) a legal proceeditl& decrees termination.
The remedies specified under this¥~ragraph 11..3 are not exclusive of any other
remedies or means of redress to whh:;~the St~te<islawfully entitled for Tenant's
breach or threatened breach of any provisjol.l.(lf this Lease.

SECTION 15 ENTRY BY STATE

State may enter the Property at allY reasonable hom to inspect for compliance with the terms of this
Lease, to monitor impacts to habitat, or survey habitat and species. Tenant grants State permission to
cross Tenant's upland and aquatic land property to access the Property. State shall provide at least
24 hours notice before entering Tenant's property, State may coordinate the site inspection with
Washington State Department of Ecology or other regulatory authorities, if appropriate. Provision
for periodic inspection does not preclude State's option to inspect at other times. State's failure to
inspect the Property does not constitute a waiver of any rights or remedies under this Lease.

SECTION 16/DISCLAlMER OF QUIET EN,JOY]\!IENT

1M NoGmll·aniy'~~>Warl·~~ty.
(a) State believes that this Lease is consistent with the Public Trust Doctrine and that

none of thethird-party interests identified in Paragraph 1.1(b) will materially or
adversely affect Tenant's right of possession and use of the Property, but State
makes no guaranty or warranty to that effect.

(b) State disclaims and Tenant releases State from any claim for breach of any implied
covenant of quiet enjoyment. This disclaimer and release includes, but is not
limited to, interference arising from exercise of rights under the Public Trust
Doctrine; Treaty rights held by Indian Tribes; and the general power and authority
of State and the United Stales with respect to aquatic lands and navigable waters.
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(c) Tenant is responsible for determining the extent of Ten ant's right to possession
and for defending Tenant's leasehold interest.

16.2 Eviction by Thlrd-Party, If a third-party evicts Tenant, this Lease terminates as of the
date of the eviction. In the event of a partial eviction, Tenant's rent obligations abate as of the
date of the partial eviction, in direct proportion to the extent of the eviction; this Lease shall
remain in full force and effect in all other respects.

SECTION 17 NOTICE AND SlJB.MlTTALS

Following are the locations for delivery of notice and submittals required or permitted under this
Lease. Any Party may change the place of delivery upon ten (10) days written notice to the other.

State: DEPARTMENT OF

Tenant:

The Parties may "machine, or by certified mail,
Depending on upon.personal delivery, upon receipt of a
confinnation report f delivered by.facsimile machine, or three (3) days after mailing. All notices
must identify the Lease by facsimile machine. the Parties shall
state the the transmittal page. if any.

MISCELLAl~EOUS

18.1 persons executing this Lease on behalf of Tenant
represent that qualified to do business in the State of Washington, that Tenant has full
right and authority iuto this Lease, and that each and every person signing on behalf of
Tenant is authorized do so. lJpcm State's request, Tenant shall provide evidence satisfactory
to State continuing these representations.

18.2 SUccessors and Assigns. This Lease binds and inures to the benefit ofthe Parties, their
successors, and assigns.

18.3 Headings. The beadings used in this Lease are for convenience only and in no way
define, limit, or extend the scope of this Lease or the intent of any provision.
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---~------------------

18.4 Entire Agreement. This Lease, including the exhibits and addenda, if any, contains the
entire agreement of the Parties. This Lease merges allprior and contemporaneous agreements,
promises, representations, and statements relating to this transaction or to the Property.

18.5 Waiver.
(a) The waiver of any breach or default of any term, covenant, Of condition of this Lease

is not a waiver of such term, covenant, or condition; of any subsequent breach or
default of the same; or of any other term, covenant, or condition of this Lease. State's
acceptance of a rental payment is not a waiver of any preceding or existing breach
other than the failure to pay the that was accepted.

(b) The renewal of the Lease, extension of the the issuance of a new lease to
Tenant, does not waive State's rights or remedies under the Lease.

18.6 Cumulative Remedies. TIle
addition to all other lights and remedies afforded by"law
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18.7 Tlme Is of the Essence.
this Lease.

18.8 Language. The word "Tenant' as used to one or more persons and
regardless of gender, as the case may Tenant, their obligations are joint
and several. The word "persons," wheneverused.shall include individuals, 1111115, associations, and
corporations. The word The word "Party" means
either or both

18.9 any provision of this Lease does not
nvicinn of this Lease.

interpreted and construed in accordance
with th,!ia,ws of the State of VC'1ll1f> fht any action arising out of or in connection
with Superior Court for Thurston County, Washington.

18.11 Statutory Reference. Any reference to a statute means that statute as presently enacted
or hereafter amended or superseded.

18.12 Recordation. AtTenant's expense and no later than thirty (30) days after receiving the
fully-executed Lease, Tenaiitshall record this Lease in the county in which the Property is
located. Tenant shall include the parcel number of the upland property used in conjunction WitII
the Property, if any. Tenant shall provide State with recording iuformarion, including the date of
recordation and tile number. If Tenant fails to record this Lease, State may record it and Tenant
shall pay the costs of recording upon State's demand.

18.13 Modlflcatton. No modification of this Lease is effective unless in writing and signed by
both Parties. Oral representations or statements do not bind either Patty.



18.14 Survival, Any obligations of Tenant not fully performed upon termination of this Lease
do not cease, but continue as obligations of the Tenant until fully performed.

18.15 Exhibits. All referenced exhibits are incorporated ill the Lease unless expressly identified
as unincorporated.

THIS AGREEMENT requires the signature of all Parties and is effective 011 the date of the last
signature below,

Dated: ~~~_~~~~_, 20
A PIASECKI

City Manager

Ave
MOInes, WA 98

OF WA,SHlNGTON
DEPARTMENT OF NATURAL RESOURCES

BRIDGET MORAN

Title: Deputy Supervisor

Address: Shoreline District Aquatics
950 Farman Ave N
Enumclaw. WA 98022-9282

Approved as to form this
12 day of March, 2010
Jallis Snoey, Assistant Attorney General
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Dated: "20_
(Signature)

REPRESENTATIVE ACKNOWLEDGMENT

STATE OF WASHINGTON )
) ss

County of )

I certify that I know or have satisfactory evidence that ANI1IONY A. PIASECKI is the person
who appeared before me, and said person acknowledged that he signed this instrument, on oath
stated that he was authorized to execute the instrument and acknowledged it as the CITY
MANAGER of the CITY OF DES MOINES to be the free and voluntary act of such party for the
uses and purposes mentioned in the instmment.

(Seal or stamp)

(print Name)

Notary Public in and for the State of
Washington, residing at

My appointment expires _
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Dated: , 20_
(Signature)

STATE ACKNOWLEDGMENT

STATE OF WASHINGTON)
) ss

County of )

I certify that I know or have satisfactory evidence that BRIDGET MORAN is the person who
appeared before me, and said person acknowledged that she signed this instrument, on oath
stated that she was authorized to execute the instrument and acknowledged it as the DEPUfY
SUPERVISOR of the DEPARTMENT OF NATURAL RESOURCES, to be the free and
voluntary act of such party for the uses and purposes mentioned in the instrument.

(Seal or stamp)

(Print Name)

Notary Public in and for the State of
Washington, residing at

My appointment expires _
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state oil and chemical spill hotlines.

EXHIBITB
PLAN OF OPERATIONS

1. DESCRIPTION OF PERMITTED USE

A. Existing Facilities.
A public pier, rock breakwater, access channel, parking lot, restroom and covered
moorage slips. There are no residential slips 011 SOAL and 110 floating homes OIl

SOAL.

B. Proposed Facilities.
No new facilities proposed

2. ADDITIONAL OBLIGATIONS

(3) Tenant shall post ~I.,~,.I"
Washington A ,,·"ot.~

(b)

(c) nearest sewage pumpout facility.
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Motion: "I move to approve the Draft Lease Agreement with the State of Washington
Department of Natural Resources for the lease of three parcels of aquatic lands as shown in
Exhibit A of the Draft Lease, authorizing the payment of $101,302,34 per year for the use of
leased lands and further, to authorize the City Manager to sign the agreement, substantially in
form as attached."

ATTACHMENT 2

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

ATrACHMENTS: »

~+;~Bmjffi!flffitie~baflds Lease""" )~~"
2. Map of Original Lease Areas ...j
3. Map of 1984 Combined Lease Area
4. Map of Proposed New Lease Areas

DEPT. OF ORIGIN:

SUBJECT: Aquatic Lands Lease with the State of FOR AGENDA OF:
Washington Department Of Natural Resources

DATE SUBMITTED:

CLEARANCES:
[X] Legal __
[X] Finance ..
[X] Marina_-,-
[I Parks, Recreation & Senior Services
[ ] Planning, Building & Public Works _
[ ] Police
[ ] Courts " _

APPROVED BY CITY MANAGER
FOR SUBMITTAL: '-----

Purpose and Recommendation

The purpose of this item is to seek the Council's approval of the agreement between the City and the
State of Washington Department of Natural Resources, (DNR), for leasing three parcels of aquatic lands
along the western boundary of the Marina. The largest parcel lies under the rock breakwater, another is
located in the entrance channel and partially under the NW corner of the North Parking Lot and the third
is located under the end of the Public Fishing Pier. These parcels have been leased from the State for
many years, with the original lease expiring in 2002. After some delay, the DNR has sent a new draft
lease for Council consideration.

Suggested Motion



-------------------------------~--------.-

Background

When the City assembled the land to build the Marina ill the 1960's they purchased the tidelands
between the existing street rights of way that the City already owned. The tidelands lay between the
mean high-tide line and the mean low-tide line. Land westward of the mean low tide line is owned by
the State, and is usually referred to as "aquatic lands". For the most part the Marina was built on the
tidelands owned by the City, but the rock breakwater on the western edge of the Marina was built on
State owned aquatic lands. Another parcel of State aquatic lands lies under the entrance channel to the
Marina and the northwest tip of the north parking lot. (See Attachment No.2.) In 1972, the City
signed a 30 year lease with the State Department of Natural Resources that governed the use of the two
parcelsand specified the annual rent. At the beginning of the lease the rental rate was about $1,800.00
per year. When that lease expired in 2002 the rental rate was about $16,500 per year and the City has
been on a "hold over" agreement at that rate since that time.

When the Public Fishing Pier and Artificial Reef were built in the early 1980's, the City leased another
tract of Aquatic Land from the State. Because the purpose of the Pier is public access, there was no fee
for that lease. A short time later, the two leases, which covered three separate parcels of aquatic lands,
were combined into one lease. The three parcels were also combined into one large, (over 35 acres)
parcel that is shown in the current lease. (See Attachment No.3.) No one currently working at the City
or the Department of Natural Resources knows why this was done.

In 1984, the State legislature established a new formula for calculating the rental rates for aquatic lands.
The new formula links the rental tate for the aquatic lands to the value of an adjacent upland parcel. The
leasee does not have to own the parcel but the parcel does have to be used in conjunction with the lease
and fit some other requirements specified in the new law. The net result of the new formula was, (and
continues to be), dramatic escalations in the lease rates for aquatic lands in the Pugct Sound area
although in the City'S case, it appears the new formula was never applied to the entire lease, just the
parcel that was in the Marina entrance. Again, no one is able to explain why that happened.

Discussion

The proposed lease splits the leased area into three separate lease areas. (See Attachment No.4.) Lease
Area A is the parcel under the rock breakwater, Lease Area B is the parcel in the Marina entrance and
under the NW corner of the North Parking lot, and Lease Area C is the area under the outer end of the
Public Fishing Pier. The square footage in Lease Area C is not used in the rent calculation because it is
used for public access. Never the less, using just the square footage of Lease Areas A & B, the formula
yields an annual rent of just over $10 1,000.

While the City has had the benefit (if over a decade of artificially low rates, this is still a very significant
change in the revenue/expense structure of the Marina. The staffis exploring ways to reduce the rental
rate in the future. The most promising strategy at this time involves trading the leased parcel in the
Marina entrance and under the Northwest corner of the North lot for some of the City owned tidelands to
the North. That would reduce the rental rate by about 27%. This may require legislative approval and
the staff will be working with the City'S legislative contingent to see if this is possible.

2



Another possibility that has been discussed several times in the past is to provide some type of public
access to the rock breakwater. Leased areas used in whole or in part for public access qualify for a
reduced rental rate. Several breakwaters on the west coast have boardwalks, or simple gravel walkways
with viewing platforms. The staff is actively gathering information on this alternative also.

Alternatives

The formula for calculating the rental rates for aquatic lands is embedded in State law and is very
specific. Our City Attorney's office has reviewed the lease to see if the DNR followed the law when
calculating the rent and their opinion is that they did. It is always the Council's prerogative to not
approve the lease and direct staff to continue negotiating, but there appears to be little room for any
substantive change in the City's favor. The stall's opinion is that it would be a better lise of resources to
focus on acquiring Lease Area B andlor reducing the rate on Lease Area A by creating some type of
public access and there may be other ideas, yet undiscovered that have merit.

.Financial Impact

As mentioned above, an increase of about $85,000 per year in rent is a Significant change to the
cost/revenue structure of the Marina. The increase has been included in the bndget for 2012 and will be
partially offset by a general rate increase of2.7% that will go into effect in February. Other Marina
expenses budgeted for 20 12, including payroll, have been held at levels at or below 2011.

Recommendation or Conclusion

The staff recommends that the Counei 1authorize the City Manager to sign the Draft Aquatic Lands
Lease with the DNR, substantially in the form as presented.

Concnrrence

The City Attorney's office has reviewed and approved the Draft Lease document and the Finance
Director has been informed of the increase in rent and changes in the appropriate budget line-items.

3
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WHEREAS, the Council finds that
rights-of-way legally described hereLn and
map marked Exhibit "AU to this ordinance)
interestj now therefore,

vacation of the
as depicted on the
is in the public

ATTACHMENT 3

ORDiNANCE NO. 1452

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON,
vacating City rights-of -wey commonly referred to as South 222""
Street f and South 223rd Street I located in Dea Moines Marina
within the of Des Moinesj subject to the applicant's
compliance with requirements set forth herein; and further
granting an easement for' public utilities currently located in
said rights-bE-way.

WHEREAS, the City of Des Moines is the property owner
abut.t inq each side of the rights-af-way proposed to be vacated;
the st.reet vacations were not initiated by petition, but were
initiated by legislative act Lon of the City Council under
Resolution No. 1100, and

WHEREAS, these public
platted on July 23, 1889 as part
of the Town of Des Moineslll and

right8~Cif-way Were initially
of the subdivision titled "Plat

WHEREAS, the plat date makes these public rights·ofcway
eligible for vacation by operation of law (Section 32, Chapter
19, Laws of. 1889-90), and

WHEREAS, DMMC 12.12,040 adopts the street vacation
procedures of chapter 35.'79 RCW, and

WHEl<EAS, RCW 35.79.010 aut hoz-Lzea the City Council to
initiate such vacation procedures, and

WHEl<EAS, the public he.azLnq date was l'iit:lally set by
Resolution 1100 and rescheduled by Resolution No. 1105, and

WHEREASt notice of the public hearing was giverl in
accordance with law and the public hearing was held before the
City Council of the City of Des Moines on July 23/ 2009/ and all
persons wishing to be heard were heard, and

WHEREAS, no objections to the vacations were filed by
any abutting property owners prior to the heating, and t.he
counc i I finds that no person has demonstrated special injury
due to substantial impairment of access to such person's
property, and

tHE CITY COUNCIL OF TaE CITY OF DES MOtNES Ol<DAINSAS FOLLOWS,

8eo*
presentedr

fact:

1. Findings adopted. Based on the evidence
the City Council adopts the following f i.ndi.nqa of

(1) the pub.lf.c tightgcofcway subject to this
ordinance oornrnonLy known as South 222n<1 Street and South 223rd
Street / located in the City Of Des Moines originally identified
as "Vashon Avenue" and "Cherry Street'l were created by a plat
entitled the \\Plat of the Town of Des Moinesll•



Ordinance No. 1462
Page 2 of 4

(2) The "Plat of the 'rown of bes Moines" was recorded
on July 23, 1889.

(3)
June 15, 1959,

The City of Des M¢ines was on

(1) 'the public rights-of-way subject to this
or-di.nance were not improved for road proposes within five (5)
years of the original platting date.

(s) The rights-or-way subject to this ordinance were
platted on second class tidelands.

(6) The rights-of-way subj ecr; to this ordinance vlere
under the conc ro l of the County Commissioners when the plat was
recorded and during the full five (5) year nonuse period

(7) 'I'he rights-Of-way are
rightacof-way pursuant to DMMC
compensation is not required.

cla.ssified as \\!rype ell
12.12.020; therefore,

(8) RCW35.79.035 requires that the City shall not
a street or alley if any portion of the street or alley

abut.s a body of fresh or salt water unless: the vacation is
sought to enable the city Or town to acquire the property for
port purpose s , beach or water access purposes, boat moorage or
launching sites, park, public view, recreation, or educational
purposes, or other public uses.

(9) the rights-of-way aubject; to this or'd.tnance are
part of the Des Moines Mar.ina.

2

(10) The public rights-of~w"y subject to this
ordinance are not necessary for present and future use by public
utilities because present and future needs for use by pub.li.c
utilities will be met by appropriate easements retained by the
City or granted by the property owner abutting the rights-of way
proposed to be vacated.

aec , 2. ltights"of -way vace t.Lon, Subjedt to the
requirements set forth in this or df.nance , the following legally
described public rights-of-way aa depicted on the attached map
entitled Exhibit "A" are vacated and the property within the
rights-of-way so vacated shall belong to the respective abutting
property owners, one-half (1/2) to each as required by RCW
35.79.040 I subject to the condi t ione set forth in section 3 of
this ordinance,

SOUTH 222"d STREET. That Portiotl of vashon Street
located between the western 200 feet of Blocks 57
and 40 as shown on Plat of the Town of Des
Moines, according to the Plat thereof filed in
volume 3 of plats! Page ],651 Records Of King
County, Washington, depicted on original plat
attached as Exhibit C and as further described as
follows! Beginning at t.he northwest corner of Lot
1 Block 57 of said plat; thence along the north



line of said Lot
N 28° 25' 49" W
200 feet: thence
N 61° 34' 11"
beginning.

1 N 610 34' 11" E 50 feet; thence
80 feet; thence S 610 34' 11'" W
S 28D 25' 4911 E 80 feet; thence
E 150 feet to the point of

Ordinance No. 1462
Page 3 of 4

SOUTH 223'· STREET. That Portion of Cherry Street
located between Blocks 57 and 58 as shown on Plat
of the Town of Des Moines, according to the Plat
thereof filed in volume 3 of Plats, page 165,
Records Of King County, Washington depicted on
original plat attached as Exhibit C and as
further described as follows: Beginning at the
northeast corner of Lot 1 Block 58 of said plat;
thence N 28° 25' 49" W 80 feet; thence S 610 34 I

11'1 W 300 feet; thence S 28° 25' 49" E 80 feet;
thence N 61° 34' 11" E 300feet to the point of
beginning.

Sec. 3. Conditions of right-of-way vacation. The
rights-of-way subject to vacation under this ordinance shall be
subject to the following condition:

Easements for public utilities shall measure ten (10)
feet in width with the centerline of said easements being
centered on the existing utility lines located within the
rights -of-way subject to this street vacation as illustrated on
Exhibit \\BlI attached hereto and incorporated by this reference.

Sec. 4. Recordation. The City Clerk shall cause a
certified copy of this ordinance to be recorded in the records of
the King County Recorder.

Sec. 5. Severability Construction. If a section,
subsection, paragraph, sentence, clause, or phrase of this
ordinance is declared unconstitutional or invalid for any reason
by any court of competent jurisdiction, such decision shall not
affect the validity of the remaining portions of this ordinance.
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
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Sec. 6. Effective date. This ordinance shall take effect
and be in full force thirty (30) days after its passage,
approval, and publication in accordance with law.

PASSED BY the City Council of the City of Des Moines this
23rd day of July, 2009 and signed in authentication thereof this
23rd day of July, 2009.

APPROVED AS TO FORM:

City Attorney

ATTEST:

published: ,ruly 31, 2009

Effective Date: August 22, 2009

LEGAL NOTICE
SUMMARY OF ADOPTED ORDINANCE

CITY OF DES MOINES

ORDINANCE NO. 1462, Adopted July 23, 2009.
DESCRIPTION OF MAIN POINTS OF THE ORDINANCE:
This ordinance vacates City rights-of-way commonly referred to
as South 222nd Street, and South 223rd Street, located in Des
Moines Marina within the City of Des Moines, subject to the
applicant' B compliance with requirements Bet forth herein; and
further grants an easement for public utilities currently
located in said rights-of-way.
The full text of the ordinance will be mailed without cost upon
request.

Autumn Lingle
Interim City Clerk

Published: July 31, 2009
4
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New Business #1

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

ATTACHMENTS:

C~~t~~~iID-
[X] Finance N/A_
[Xl Marina N/A
[X] Parks, Recreation & Senior Services W.
[X] Planning, Building & Public Works_
[Xl Police N/A
[Xl COUtts N/A_

APPROVED BY CITY M ER
FOR SUBMITTAL: ..,~.~

SUBJECT: Addendum to Contract for FOR AGENDA OF: January 12,2012
Comprehensive Garbage, Recycle and
Compostables Collection between the City ofDes DEPT. OF ORIGIN: P.RP. W.
Moines and Cleanxcapes, Inc.

DATE SUBMITTED: January 5, 2012

1, Contract Addendum (color)
Comprehensive Garbage, Recyclables and
Compostables Collection Agreement
(available on the City website or in the City
Clerk's office)

Purpose amI Recommendation

The purpose of this report is to seek City Council approval of ail addendum to the May 13, 2011
Comprehensive Garbage, Recyclables and Compostables Collection Agreement (Agreement) between
the City of Des Moines and Cleanscapes, Inc. The addendum revises Attachment B of the Agreement,
which contains the fee schedule, in order to insert additional service levels. No changes to current
service levels or rates are proposed.

Suggested Motion

Motion: I move to authorize the City Manager to sign the January 13,2012 contract addendum to
the May 13, 2011 Comprehensive Garbage, Recyclables and Compostables Collection Agreement
between the City of Des Moines and CleanScapes, Inc,

Backgronnd

The Comprehensive Garbage, Recyclables and Compostables Collection Agreement was signed by the
City of Des Moines and CleanScapes, Inc. on May 13, 2011. Collection under this contract began on
November 1, 2011. During verification of existing accounts and enrollment of new customers, demands
for additional service levels not contained in the fee schedule, Attachment B of the Agreement, were



identified. A contract addendum to add these service levels and associated fees to the fee schedule is
proposed. No changes to current service levels or rates are proposed. Upon Council approval, notice
will be provided to affected rate payers 45 days prior to the effective date of the revised fee schedule
pursuant to Revised Code of Washington (RCW) 35.21.157.

Discussion

The following service level/rate additions are proposed:
I. Every other week residential recycling only service: There is currently no rate for this service,

yet several customers have asked for this option. For customers who wish to self-haul or cannot
afford to pay for garbage service, but still wish to recycle, the proposed addendum suggests an
every other week rate for recycling. This rate is identical to half of the collection fee component
(excludes disposal) of the garbage service adjusted for every other week collection.

2. Yard debris/food waste extras: There is currently no rate specifically for extra compostables
bags or cans. The interim solution has been to charge the garbage extras rate (the only extras
rate on the current fee schedule). The proposed addendum saves customers $2.49 per bag by
providing them with a lower yard waste disposal rate.

3. Increased weekly collecting frequencies: The existing rate schedule for non-compacted
commercial garbage accommodates frequencies higher than once-a-week by multiplying the
frequency to the weekly rate (e.g. twice a week collection =weekly collection x 2). The
proposed addendum applies the same formula to commercial yard debris/food waste carts and
compactor collection that customers may want collected more frequently.

4. On call services: There are no existing on-call rates for garbage or recycle services less than 10
yards. The proposed addendum proposes to use the monthly rate already on the fee schedule for
that commodity and container size, dividing by 4.33 weeks per month to get a once a week rate,
and then adding a 20% set-up fee to accommodate the additional customer service, data entry,
fuel, and driver time needed to complete an unexpected on-call collection.

5. Compacted 15 cubic yard commercial/multi-family drop-box collection: There is no existing rate
for this service, and the size is currently not offered in Des Moines. This size provides a
reasonable alternative for customers who do not need the 20 cubic yard drop box, but have more
waste than a 10 cubic yard drop box. The rate is set at the midpoint between the 10 cubic yard
drop box and the 20 cubic yard drop box.

6. Drop box dry run: There is no existing rate for drop box dry runs. There are times when
customers call to schedule a drop box collection, but do not make the drop box accessible for
collection (e.g. lock the gate, park a truck in front of the drop box, etc.). Instead of charging a
full haul charge, the customer is charged a reduced dry run charge if all driver and call center
attempts to obtain access are futile. This rate is calculated by taking an average one-way trip time
multiplied by the hourly roll-off truck and driver rate.

Alternatives

1. The City Council may authorize the City Manager to sign the January 13, 2012 Addendum to the
May 13, 2011 Comprehensive Garbage, Recyclables and Compostables Collection Agreement
(Agreement) between the City of Des Moines and CleanS capes, Inc.

2. The City Council may not authorize the City Manager to sign the January 13, 2012 Addendum to
the May 13, 2011 Comprehensive Garbage, Recyclables and Compostables Collection

2



Agreement (Agreement) between the City of Des Moines and CleanS capes, Inc. Only those
rates and service levels contained in the existing fee schedule will be utilized.

3. The City Council may continue this Agenda Item and request that staff provides additional
information on the proposed service level and rate additions.

Financial Impact

The overall financial impact of the additional rates for the residents of Des Moines should result in no
change or savings for services requested by the resident or business. The primary impact of the
additional rates is to provide additional services to customers who have service needs outside of the
scope of the May 13, 2011 Agreement.

Recommendation or Conclusion

Staff recommends approval of the January 13,2012 addendum to the May 13,2011 Comprehensive
Garbage, Recyclables and Compostables Collection Agreement (Agreement) between the City of Des
Moines and CleanScapes, Inc.

Concurrence

Planning, Building and Public Works and the Legal Departments concur.

3
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CONTRACT ADDENDUM TO

CONTRACT FOR COMPREHENSIVE GARBAGE, RECYCLE AND COMPOSTABLES
COLLECTION BETWEEN

THE CITY OF DES MOINES AND CLEANSCAPES, INC.

THIS ADDENDUM is entered into on this 13th day of January, 2012, pursuant to

that certain Contract entered into between the CITY OF DES MOINES, WASHINGTON

(hereinafter referred to as "City"), and CLEANSCAPES, INC., (hereinafter referred to as

"Contractor"), on the 13th day of May, 2011.

The parties herein agree that the Contract dated May 13, 2011, shall remain in

full force and effect, except for the amendments set forth as follows:

I) ATTACHMENT B of Contract dated May 13, 2011, is hereby amended to

read as follOWS:

Attachment S, Fee Schedule, updated January 13, 2012, attached.

Amendments to Attachment S, Fee Schedule, updated January 13, 2012 shall
become effective 45 days after ratepayers are notified of service level or fee
changes in accordance with RCW 35.12.157.

Except as modified hereby, all terms and conditions of contract dated May 13,

2011, remain in full force and effect.
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IN WITNESS WHEREOF the parties hereto have executed this Addendum as of

the date first above written.

CLEANSCAPES, INC. CITY OF DES MOINES:

By: By:
Signature Signature

Print Name: Print Name: Anthony A. Piasecki
Its Its City Manager

Date: Date:

Attest: Approved as to Form:

City Clerk City Attorney
DATE:

NOTICES TO BE SENT TO: NOTICES TO BE SENT TO:

CLEANSCAPES, INC. CITY OF DES MOINES:

Chris Martin, President Anthony A. Piasecki, City Manager
CleanScapes, Inc. City of Des Moines
117 S. Main St., Suite 300 21630 11th Avenue S., Suite A
Seattle, WA 98104 Des Moines, WA 98198

206-859-6700 (Telephone) 206-870-6541 (Telephone)
206-859-6701 (Facsimile) 206-870-6540 (Facsimile)
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COMPOST ABLES COLLECTION AGREEMENT
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This solid waste collection contract is entered into by and between the City of Des Moines,
a municipal corporation of the State of Washington ("City"), and CleanS capes, Inc., a
Washington corporation ("Contractor") to provide for collection of Garbage,
Compostables, and Recyclables from Single-Family Residences, Multi-Family Complexes
and Commercial Customers located within the City Service Area. (Each capitalized term is
hereinafter deflned.)

The parties, in consideration of the promises, representations and warranties contained
herein, agree as follows:

RECITALS

WHEREAS, the City has completed a competitive process to secure this new solid waste
collection contract; and

City of Des Moines
Solid Waste Collection Contract May 13, 2011

WHEREAS, the Contractor represents that it has the experience, resources and expertise
necessary to perform the contract services; and

WHEREAS, the City desires to enter into this contract with the Contractor for the Garbage,
Recyclables and Compostables collection services;

NOW, THEREFORE, in consideration of the mutual covenants, agreements and promises herein
contained, the City and Contractor do hereby agree as follows:

DEFINITIONS

Change in Control: Change in Control means any sale, merger, policy of assets, the issuance of
new shares, any change in the voting rights of existing shareholders, or other change in
ownership which transfers the 25% or more of the beneficial interest therein from one entity to
another. Provided, however, that intracompany transfers, such as transfers between different
subsidiaries or branches of the parent corporation of the Contractor, or transfers to corporations,
limited partnerships, or any other entity owned or controlled by the Contractor upon the effective
date of this contract shall not constitute a change in control.

City: The word "City" means the City of Des Moines, King County, Washington. As used in
the Contract, it includes the official of the City holding the office of the City Manager or herfhis
designated representative, such as the City's Director of Planning, Builing and Public Works.

City Service Area: The initial City Service Area shall be the corporate limits of the City as of
the execution date ofthis Contract.

Commercial Customer: The term "Commercial Customer" means non-residential Customers
including businesses, institutions, governmental agencies and all other users of commercial-type
Garbage collection services.

Commercial Recyclables: The term "Commercial Recyclables"means aluminum cans and foil;
corrugated cardboard; glass containers; recyclable plastic containers that have contained non-



hazardous products, Mixed Paper; newspaper; polycoated cartons; tin cans; and such other
materials that the City and Contractor determine to be recyclable

Compostables: The word "Compostables" means Yard Debris and Food Scraps separately or
combined.

Compostables Cart: The term "Compostables Cart" means a Contractor-provided 35-, 64- or
96-gallon wheeled cart provided to Compostables collection Customers for the purpose of
containing and collecting Compostables.

Container: The word "Container" means any Micro-Can, Mini-Can, Cart, Detachable
Container or Drop-Box Container owned and provided by the Contractor.

Contractor: The word "Contractor" means CleanS capes, Inc., which has contracted with the
City to collect and dispose of Garbage and to collect, process, market and transport Recyclables
and Compostables.

Curb or Curbside: The words "Curb" or "Curbside" mean on the homeowners' property,
within five (5) feet of the Public Street or Private Road without blocking sidewalks, driveways or
on-street parking. If extraordinary circumstances preclude such a location, Curbside shall be
considered a placement suitable to the resident, convenient to the Contractor's equipment, and
mutually agreed to by the City and Contractor.

Customer means all users of solid waste services, including property owners, mangers and
tenants.

Detachable ContaIner: The term "Detachable Container" means a watertight metal or plastic
Container equipped with a tight-fitting cover, capable of being mechanically unloaded into a
collection vehicle, and that is not less than one (I) cubic yard or greater than eight (8) cubic
yards in capacity.

Drop-Box Container: The term "Drop-Box Container" means an all-metal Container with ten
(10) cubic yards or more capacity that is loaded onto a specialized collection vehicle, transported
to a disposal or recycling site, emptied and transported back to the Customer's site.

Extra Unit: The term "Extra Unit" means excess material which does not fit in the Customer's
primary Container. In the case of Can/Cart services, An Extra Unit shall be 32-gallons in
volume, and may be contained in either a bundle, compostable bag, plastic bag or Garbage Can
depending on commodity. In the case of Containers one cubic yard or more in capacity, an Extra
Unit is one cubic yard.

Food Scraps: The term "Food Scraps" mean all Compostable pre- and post-consumer organic
wastes placed in a Compostables Cart, such as whole or partial pieces of produce, meats, bones,
cheese, bread, cereals, coffee grounds or egg shells, and food-soiled paper such as paper napkins,
paper towels, paper plates, coffee filters, paper take-out boxes, pizza boxes, or other paper or
biodegradable products specifically accepted by the Contractor's selected composting site. Food
Scraps shall not include large dead animals, plastics, diapers, cat litter, liquid wastes, pet wastes
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or other materials prohibited by the selected composting facility. The range of materials handled
by the Compostables collection program may be changed from time to time upon the approval of
the City to reflect those materials allowed by the Seattle-King County Health Department for the
frequency of collection provided by the Contractor.

Garbage: The word "Garbage" means all putrescible and nonputrescible solid and semi-solid
wastes, including, but not limited to, rubbish, ashes, industrial wastes, swill, demolition and
construction wastes, and discarded commodities that are placed by Customers of the Contractor
in appropriate bins, bags, cans or other receptacles for collection and disposal by the Contractor.
The term Garbage shall not include Hazardous Wastes, Special Wastes, Source-Separated
Recyclables or Compostables.

Garbage Can: The term "Garbage Can" means a City-approved Container that is a water-tight
galvanized sheet-metal or sturdy plastic Container not exceeding four (4) cubic feet or thirty-two
(32) gallons in capacity; fitted with two (2) sturdy looped handles, one on each side; and fitted
with a tight cover equipped with a handle. All Containers shall be rodent and insect proof.

Garbage Cart: The term "Garbage Cart" means a Contractor-provided 20-, 35-, 64- or 96-
gallon wheeled cart suitable for household deposit, storage and Curbside placement and
collection of Garbage. Garbage Carts shall be rodent and insect proof and kept in sanitary
condition at all times.

Hazardous Waste: The term "Hazardous Waste" means any substance that is:

A. Defined as hazardous by 40 C.F.R. Part 261 and regulated as Hazardous Waste by the
United States Environmental Protection Agency under Subtitle C of the Resource
Conservation and Recovery Act ("RCRA") of 1976, 42 U.S.C. § 6901 et seq., as
amended by the Hazardous and Solid Waste Amendments ("HSWA") of 1984; the Toxic
Substances Control Act, 15 U.S.C. § 2601 et seq.; or any other federal statute or
regulation governing the treatment, storage, handling or disposal of waste imposing
special handling or disposal requirements similar to those requited by Subtitle C of
RCRA.

B. Defined as dangerous or extremely hazardous by Chapter 173-303 WAC and regulated as
dangerous waste or extremely Hazardous Waste by the Washington State Department of
Ecology under the State Hazardous Waste Management Act, Chapter 70.105 RCW, or
any other Washington State statute or regulation governing the treatment, storage,
handling or disposal of wastes and imposing special handling requirements similar to
those required by Chapter 70.105 RCW.

King County Disposal System: The term "King County Disposal System" means the real
property owned, leased or controlled by the King County Solid Waste Division, King County,
Washington for the disposal of Garbage, or such other site as may be authorized by the then
current King County Comprehensive Solid Waste Management Plan.

Micro-Can: The term "Micro-Can" means a water-tight plastic Container not exceeding ten
gallons in capacity; fitted with two sturdy handles, one on each side; and fitted with a tight cover.
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Mixed Paper: The term "Mixed Paper" means magazines, junk mail, phone books, bond or
ledger grade paper, cardboard, paperback books, paperboard packaging, paper cups and other
fiber-based materials meeting industry standards. Tissue paper, paper towels, food-contaminated
paper or paper packaging combined with plastic, wax or foil are excluded from the definition of
Mixed Paper.

Mixed-Use Building: The term "Mixed-Use Building" means a structure inhabited by both
Residential and Commercial Customers.

Multi-Family Complex: The term "Multi-Family Complex" means a multiple-unit Residence
with two or more attached or unattached dwellings billed collectively for collection service.

Private Road: The term "Private Road" means a privately owned and maintained way that
allows for access by a service truck and that serves multiple Residences.

Public Street: The term "Public Street" means a public right-of-way used for public travel,
including public alleys.

Recycling: The word "Recycling" means pertaining to the preparation, collection, process and
marketing of Recyclables.

Recycling Cart: The term "Recycling Cart" means a Contractor-provided 35-, 64- or 96-gallon
wheeled cart suitable for household collection, storage and Curbside placement of Source-
Separated Recyclables.

Recycling Container: The term "Recycling Container" means a Contractor-provided Container
suitable for on-site collection, storage and placement of Source-Separated Recyclables at Multi-
Family Complexes and Commercial Customer locations.

ResidencelResidential: The words "Residence" or "Residential" mean a living space, with a
kitchen, individually rented, leased or owned.

Residential Recyclables: The term "Residential Recyclables" means aluminum cans and foil;
corrugated cardboard; glass Containers; Mixed Paper; motor oil, newspaper; recyclable plastic
Containers that have contained non-hazardous products; polycoated or aseptic cartons; scrap
electronics, Scrap Metals and tin cans.

Scrap Metals: The term "Scrap Metals" means ferrous and non-ferrous metals, not to exceed
two (2) feet in any direction and thirty-five (35) pounds in weight per piece. Scrap metal shall
include smaJl appliances such as microwave ovens and toasters provided that the appliances meet
size and weight requirements.

Single-Family Residence: The term "Single-Family Residence" means all houses that are
billed for collection service individually and located on a Public Street or Private Road.
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Source-Separated: The term "Source-Separated" means certain reclaimable materials that are
separated from Garbage by the generator for recycling or reuse, including, but not limited to
Recyclables, Compostables and other materials.

Special Waste: The term "Special Waste" means polychlorinated biphenyl ("PCB") wastes,
industrial process wastes, asbestos containing materials, petroleum contaminated soils,
treated/de-characterized wastes, incinerator ash, medical wastes, demolition debris and other
materials requiring special handling in accordance with applicable federal, state, county or local
laws or regulations.

Yard Debris: The term "Yard Debris" means leaves, grass and clippings of woody, as well as
fleshy, plants. Unflocked, undecorated holiday trees are acceptable: Materials larger than four
(4) inches in diameter or four (4) feet in length are excluded. Bundles of Yard Debris up to two
feet by two feet by four feet (2'x2'x4') in dimension shall be allowed and shall be secured by
degradable string or twine, not nylon or other synthetic materials.

WUTC: The term WUTC means the Washington Utilities and Transportation Commission.
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COMPREHENSIVE GARBAGE, RECYCLAELES AND COMPOST ABLES
COLLECTION AGREEMENT

This agreement (hereafter, "Contract") is made and entered into this 13th day of May 2011, by
and between the City of Des Moines, a municipal corporation (hereafter, "City"), and
CleanScapes, Inc., a Washington corporation (hereafter, "Contractor").

1. TERM OF CONTRACT
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The term of this Contract is seven years, starting November 1, 2011, and expiring October
31,2018. The City may, at its sole option, extend the agreement for up to two (2) extensions,
each of which shall not exceed two (2) years in duration. Any such extension shall be under
the terms and conditions of this Contract, as amended by the City and Contractor from time
to time. To exercise its option to extend this Contract, notice shall be given by the City to the
Contractor no less than ninety (90) days prior to the expiration of the Contract term or the
expiration of a previous extension.

2. SCOPE OF WORK

2.1 General Collection System Requirements

The Contractor shall coIlect, transfer and dispose of Garbage, Recyclables and
Compostables according to the terms and conditions of this agreement; provided, that
the Contractor shall not knowingly or as a result of gross negligence collect or
dispose of Hazardous Waste or Special Waste as those terms are defined herein. The
Contractor shall indemnify the City for any City damages cause by violation of this
Section. To the extent identifiable, Customers shall remain responsible for any
Hazardous Waste or Special Waste inadvertently collected and identified by
Contractor. The Contractor's March 2011 proposal is hereby incorporated by
reference. Any changes to equipment, materials, or practices shall be equivalent to or
better than those proposed. In the event of a conflict between the Contractor's
proposal and this Contract, the Contract shall prevail.

2.1.1 City Service Area

The Contractor shall provide all services pursuant to this Contract
throughout the entire City Service Area.

2.1.2 Annexation

If additional territory is added to the City through annexation or other
means within which the Contractor has an existing WUTC certificate or
other franchise for solid waste collection at the time of annexation, the
Contractor shall make collection in such annexed area in accordance with
the provisions of this Contract at the unit prices set forth in this Contract.
The City acknowledges that equipment, such as trucks, carts and



Containers, may take time to procure, and therefore, shall not penalize the
Contractor for reasonable delays in the provision of services to annexed
areas due to procurement delays that are not within the control of the
Contractor. TI1is Contract is in lieu of a franchise as provided in RCW
3SA.14.900. The Contractor agrees that their certificate applicable to those
annexation areas shall be cancelled effective the date of annexation by the
City. The Contractor expressly waives and releases its right to claim any
damages or compensation from the City, its officers, agents, or assigns
arising out of the cancellation of any pre-existing permit or franchise held
by the Contractor prior to annexation, and further specifically waives the
light to receive any additional compensation or any rights of collection in
the newly annexed territory. The term during which the Contractor will
service any future annexation areas shall be seven (7) years,
notwithstanding the term set forth in Section 1 of this Agreement.
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If, during the life of the Contract, additional territory is added to the City
through annexation within which the Contractor does not have an existing
WUTC certificate 01' other franchise for Garbage or other collections, then,
upon written notice from the City, Contractor agrees to make collections in
such annexed areas in accordance with the provisions of this Contract at
the unit price set forth in this Contract. The City acknowledges that
equipment, such as trucks, carts and Containers, may take time to procure
for distribution, and therefore, shall not penalize the Contractor for
reasonable delays in the provision of services to annexed areas covered by
this paragraph due to procurement delays that are not within the control of
the Contractor. The City will indemnify, hold harmless and defend the
Contractor from any and all claims, actions, suits, liability, loss, costs,
expenses and damages, including costs and attorney fees, arising out of
Contractor's service in that annexed territory under this Contract.

Annexed areas Customers shall receive the same Containers as used
elsewhere in the City, in accordance with the provisions of this Contract.
In the event where an annexed area is being serviced with Containers
different from the City'S program, the Contractor shall be responsible for
timely Customer notification, removal and recycling of existing Containers
and delivery of appropriate Containers to those Customers.

2.1.3 Unimproved Public Streets and Private Roads

Residences located in an area that does not allow safe access, tum-around
or clearance for service vehicles will be provided service if materials are
set out adjacent to the nearest Public Street or Private Road that provides
safe access.

In the event that the Contractor believes that a Private Road cannot be
safely negotiated or that providing walk-in service for Single-Family



Customers is impractical due to distance or unsafe conditions, the
Contractor shall work with the Customer to negotiate the nearest safe and
mutually convenient pick up location.

If the Contractor believes that there is a probability of Private Road
damage, the Contractor shall inform the respective Customers. Contractor
may require a damage waiver agreement or decline to provide service on
those Private Roads. The City shall review and approve the damage waiver
form prior to its use with the Contractor's Customers.

2.1.4 Hours/Days of Operation

All regular collections from Customers shall be made on Monday through
Friday, between the hours. of 7:00 a.m. and 5:00 p.m. The City may
authorize an extension of hours or days to accommodate specific
Customers or sections of routes. Saturday collection is allowed to the
extent consistent with special bulky waste collections, make-up collections,
and holiday and inclement weather schedules. City code noise restrictions,
as amended from time to time, shall be applicable to collection services
provided under this contract.

2.1.5 Employee Conduct

The Contractor's employees collecting Garbage, Recyclables and
Compostables shall at all times be courteous, refrain from loud,
inappropriate or obscene language, exercise due care, perform their work
without delay, minimize noise, and avoid damage to public or private
property. If on private property, employees shall follow the regular
pedestrian walkways and paths, returning to the street after replacing empty
Containers. Employees shall not trespass or loiter, cross flower beds,
hedges or property of adjoining premises, or meddle with property that
does not concem them or their task at hand. While performing work under
the Contract, employees shall wear a professional and presentable uniform
with an identifying badge with photo and company emblem visible to the
average observer.

If any person employed by the Contractor to perform collection services is,
in the opinion of the City, incompetent, disorderly or otherwise
unsatisfactory, the City shall promptly document the incompetent,
disorderly or unsatisfactory conduct in writing and transmit the
documentation to the Contractor with a demand that such conduct be
corrected. The Contractor shall investigate any written complaint from the
City regarding any unsatisfactory performance by any of its workers. If the
offending conduct is repeated, the City may require that the person be
removed from all performance of additional work under this Contract.
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Removal shall be addressed by the Contractor immediately, and related
documentation shall be provided to the City.

2. 1.6 Disabled Persons Service

The Contractor shall offer carry-out service for Garbage, Recyclables and
Compostables to households lacking the ability to place Containers at the
Curb, at no additional charge. The Contractor shall use qualification
criteria that are fair and meet the needs of the City's disabled residents.
These criteria shall comply with all local, state and federal regulations, and
shall be subject to City review and approval prior to program
implementation.

2.1. 7 Holiday Schedules

The Contractor shall observe the same holiday schedule as do King County
Transfer Stations (New Years Day, Thanksgiving Day, and Christmas
Day).
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When the day of regular collection is a King County Transfer Station
holiday, the Contractor shall reschedule the remainder of the week of
regular collection to the next succeeding workday, which shall include
Saturdays. The Contractor shall not collect Residential Garbage,
Recyclables or Compostables earlier than the regular collection day due to
a holiday. Commercial collections shall be made one day early only with
the consent of the Conunercial Customer.

2.1.8 Inclement Weather and Other Service Disruptions

When weather conditions are such that continued operation would result in
danger to the Contractor's staff, area residents or property, the Contractor
shall collect only in areas that do not pose a danger. The Contractor shall
notify the City of its collection plans and outcomes for each day that severe
inclement weather is experienced as soon as practical that same business
day.

The Contractor shall collect Garbage, Recyclables and Cornpostables from
Customers with interrupted service on the first day that regular service to a
Customer resumes and shall collect reasonable accumulated volumes of
materials equal to what would have been collected on the missed collection
day(s) from Customers at no extra charge. Following notification to the
City, the Contractor will be provided temporary authorization to perform
collection services after 5:00 pm andlor on Saturdays following disruptions
due to weather inorder to finish collection routes.

If successive weather events occur on the same scheduled collection day(s)
two collection cycles in a row for a single collection day (i.e., Tuesday



Customers), an additional collection will be made on the next possible
business day that same week, (i.e. not waiting for the regularly scheduled
collection day for the missed area.) If multiple days are missed due to
inclement weather in multiple weeks, collections shall be made on the next
regularly scheduled collection day. In the event of successive service
disruptions impacting entire neighborhoods, the Contractor shall provide
temporary Residential Garbage collection sites using driver-staffed Drop
Box Containers or other suitable equipment, with no extra charge assessed
for such temporary service.

The inclement weather/disruption in service requirements in the preceding
paragraph may be changed upon mutual written agreement of the
Contractor and City at any time during the term of this Contract to better
serve Customers.

All holiday and weather policies shall be included in program information
provided to customers. On each inclement weather day, the Contractor
shall release notices to the local newspapers and radio stations (including
the Des Moines Highline Times and Seattle Times newspapers and KING
AM, KlRO, and KOMO radio stations) notifying residents of the
modification to the collection schedule. The Contractor shall use automated
dialing services to inform Customers at the route level about service
changes, provided that Customers shall be provided the option of opting
out of automated calls.

When closure of roadways providing access or other non-weather related
events beyond the Contractor's control prevent timely collection on the
scheduled day, the Contractor shall make collections on the first day that
regular service to a Customer resumes, collect reasonable accumulated
volumes of materials equal to what would have been collected on the
missed collection day(s) from Customers at no extra charge. Following
notification to the City, the Contractor will be provided temporary
authorization to perform collection services after 6:00 pm andlor on
Saturdays following such disruptions in order to finish collection routes.
Delayed or interrupted collections as described in this Section are not
considered service failures for purposes of Section 4.I.

2.1.9 Suspending Collection from Problem Customers

The City and Contractor acknowledge that, from time to time, some
Customers may cause disruptions or conflicts that make continued service
to that Customer unreasonable. Those disruptions or conflicts may include,
but not be limited to, repeated damage to Contractor-owned Containers,
repeated refusal to position Garbage, Recycling and Compostables Carts
properly, repeated suspect claims of timely set-out followed by demands
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for return collection at no charge, repeated claims of Contractor damage to
a Customer's property, or other such problems.

The Contractor shall make every reasonable effort to provide service to
those problem Customers. However, the Contractor may deny or
discontinue service to a problem Customer if reasonable efforts to
accommodate the Customer and to provide services fail. If the Customer
submits a written letter to the City appealing the Contractor decision, the
City may, at its discretion, intervene in the dispute. In this event, the
decision of the City shall be final. The City may also require the denial or
discontinuance of service to any Customer who is abusing the service or is
determined to be ineligible

2.1.10 Missed Collections
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If Garbage, Recyclables or Compostables Containers are set out
inappropriately, improperly prepared or contaminated with unacceptable
materials, the Contractor shall place in a prominent location a notification
tag that identifies the specific problem(s) and reason(s) for rejecting the
materials for collection. Failure to provide proper notification to
Customers of the reason for rejecting materials for collection shall be
considered a missed collection and/or subject to performance fees due to
lack of proper Customer notification.

The failure of the Contractor to collect Garbage, Recyclables or
Compostables that has been set out by a Customer in the proper manner
shall be considered a missed pick-up, and the Contractor shall collect the
materials from the Customer on the same day if notified by 12:00 p.m.
Monday through Friday, otherwise the collection shall occur on the next
business day. The Contractor shall maintain an electronic database of all
missed pick-ups (whether reported by telephone call or e-mail) and
Coritractor shall routinely note and provide corrective action to those
Customers who experience repeated missed pick-ups. Such records shall be
made available for inspection upon request by the City and shall be
included with monthly reports unless otherwise directed by the City.

In the event that the Contractor fails to collect the missed pick-up within
twenty-four (24) hours of receipt of notice (or on Monday in the event of
notification after 12:00 p.m. on Friday), the Contractor shall collect the
materials that day and shall be subject to performance fees. If the
Contractor is requested by the Customer to make a return trip due to no
fault of the Contractor, the Contractor shall be permitted to charge the
Customer an additional fee for this service (a "return trip fee" at the rate
specified in Attachment B), provided the Contractor notifies the Customer
of this charge in advance.



2.1.11 Same Day Collection

Garbage, Recyclables and Compostables collection shall occur on the same
regularly scheduled day of the week for Single-Family Residence
Customers. The collection of Garbage, Recyclables and Compostables
from Multi-Family Complexes and Commercial Customers need not be
scheduled on the same day.

2.1.12 Requirement to Recycle and Compost

The Contractor shall recycle or compost all loads of Source-Separated
Recyclables and Compostables collected, unless express prior written
permission is provided by the City. The disposal of contaminants
separated during processing is acceptable to the extent that it is
unavoidable and consistent with industry standards. The Contractor's
residuals from the overall processing operations at the facility (including
both City and non-City material) shall not exceed 5%. Recyclables in
residual stream shall not exceed 2% of the inbound Recyclables. If more
than 5% of inbound materials are found to be contaminants, the Contractor
will develop a plan to determine which Customers are adding contaminants
in their Recyclables and then provide a public education program to
remedy the situation.

The Contractor shall process Recyclables in such a manner as to meet
market specifications and to minimize out-throws and prohibitives in baled
material. Out-throws shall be less than 8%, prohibitives less than 1%-2%
by weight of outgoing materials. The Contractor shall remove 90% or
more of the inbound contaminants for disposal.

City staff shall be provided access to the Contractor's processing facilities
at any time for the purposes of periodically monitoring the facilities'
performance under this Section. Monitoring may include, but not limited
to, taking samples of unprocessed Recyclables, breaking selected bales and
measuring the out-throws and prohibitives by weight, taking samples of
processed glass and metals, reviewing actual markets and use of processed
materials, and other activities to ensure the Contractor's performance under
this Section and to ensure that misdirected Recyclables and contamination
are minimized.

Obvious contaminants included with either Source-Separated Recyclables
or Compostables shall not be collected, and shall be left in the Customer's
Container with a prominently displayed notification tag (per Section
2.1.10) explaining the reason for rejection.
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2.1.13 Routing, Notification and Approval

The Contractor shall indicate, on a detailed map acceptable to the City, the
day of the week Garbage, Recyclables and Compostables shall be collected
from each Single-Family Residence.

The Contractor may change the day of collection by giving notice at least
twenty-one (21) days prior to the effective date of the proposed change and
must obtain advance written approval from the City. On the City's
approval, the Contractor shall provide affected Customers with at least
fourteen (14) days written notice of pending changes of collection day.
The Contractor shall obtain the prior written approval from the City of the
notice to be given to the Customer, and such approval shall not be
unreasonably withheld.

2.1.14 Equipment Age/Condition

During the first year of this Contract, until October 31, 2012, the
Contractor may use vehicles up to ten (10) years old with up to 200,000
accumulated miles of use. Starting November 1, 2012, the Contractor shall
use vehicles that meet model year 2010 or later model year emissions
standards. Back-up vehicles used fewer than thirty (30) operating days per
calendar year shall not be subject to the age and emission standards that
apply to regularly-used vehicles, but shall be presentable, in safe working
order and shall be subject to all other conditions of this Section. The
accumulated annual use of individual back-up vehicles shall be reported in
the Contractor's monthly report.

All vehicles used in the performance of this Contract shall be maintained in
a clean and sanitary manner, and shall be thoroughly washed at least once
each week and shall be repainted as necessary.

All collection equipment shall have appropriate safety markings, including
all highway lighting, flashing and warning lights, clearance lights, and
warning flags, all in accordance with current statutes, rules and regulations.
Equipment shall be maintained in good condition at all times. All parts and
systems of the collection vehicles shall operate properly and be maintained
in a condition satisfactory to the City. The Contractor shall maintain
collection vehicles to ensure that no liquid wastes (such as Garbage or
Compostables leachate) or oils (lubricating, hydraulic or fuel) are
discharged to Customer premises or City streets. Any equipment not
meeting these standards shall not be used within the City until repairs are
made. All liquid spills will be immediately cleaned to the City's and
Customer's satisfaction. Unremediated spills and failure to repair vehicle
leaks shall be subject to performance fees as provided in Section 4.1.
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All collection vehicles shall be labeled with signs on both the front and
driver's side door and the rear of the vehicle which clearly indicate the
vehicle inventory number. The Customer service telephone number shall
be labeled on the side of the vehicle. Signs shall use lettering not less than
four (4) inches high and shall be clearly visible from a minimum distance
of twenty (20) feet. Signs, sign locations and the telephone number shall
be subject to approval by the City. No advertising shall be allowed on
Contractor vehicles other than the Contractor's name, logo and Customer
service telephone number and website address. Special promotional
messages may be permitted, upon the City's prior written approval. In
addition, any vehicle regularly used in the City shall include a placard
clearly visible at the rear of the vehicle. This placard will show, in
lettering at least 12" high, an abbreviated truck designation number specific
to the Contractor's operating division, for example K-1, K-2, etc., limited
to a two digit numeral to aid in rapid identification of vehicles to allow
more precise reporting and correction of any unsatisfactory condition
related to specific vehicles. All Contractor route, service and supervisory
vehicles shall be equipped with properly licensed two-way communication
equipment. The Contractor shall maintain a base station or have
communication equipment capable of reaching all collection areas.
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2.1.15 Container Requirements and Ownership

The Contractor shall procure and maintain a sufficient quantity of
Containers to service the City's Customer base, including seasonal and
economic variations in Container demand. Failure to have a Container
available when required by a Customer shall subject the Contractor to
performance fees, as provided in Section 4.1.

Customers may elect to own or secure Containers from other sources, and
shall not be subject to discrimination by the Contractor in collection
services on that account. However, Containers owned or secured by
Customers must be capable of being serviced safely by the Contractor's
collection vehicles to be eligible for collection. The Contractor shall
provide labels and collection service for compatible Customer-owned
Containers. The Contractor is not required to service Customer Containers
that are not compatible with the Contractor's equipment. In the event of a
dispute as to whether a particular Container is compatible, the City shall
make a final determination.

2.1.15.1 Micro-Cans and Garbage Cans

Customers shall use a Contractor-owned Micro-Can or
Garbage Cart for small Container Garbage collection service.



Plastic bags and Garbage Cans may be used for overflow
volumes of Garbage, but not as a Customer's primary
Container.

If a Customer uses their own Container for excess Garbage,
Contractor crews shall be expected to handle the Container in
such a way as to minimize undue damage. The Contractor
shall be responsible for unnecessary or unreasonable damage to
Customer-owned Containers, wear and tear excepted.

2.1.15.2 Garbage, Recyclables and Compostables Carts

The Contractor shall provide Micro-Cans and 20-, 35-, 64- and
96-gallon Garbage Carts for the respective level of Garbage
collection; 35-, 64- or 96-gallon Recyclables Carts; and 35, 64-
and 96-galloll Compostables Carts. All Carts shall be
manufactured from a minimum of 10 percent (10%) post-
consumer recycled plastic, with a lid that will accommodate a
Contractor affixed instructional label. Carts shall be provided
to requesting Customers within seven (7) days of the
Customer's initial request. Failure to do so will result in
performance fees as provided in Section 4.1. All wheeled cart
manufacturers, styles and colors shall be approved in writing
by the City prior to the Contractor ordering a cart inventory.
All Carts must have materials preparation instructions and
telephone and website contact information that visually depicts
allowed and prohibited materials suitable for the designated
Cart either screened or printed on a sticker affixed to the lid.
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All Contractor-owned wheeled carts shall: be maintained by
the Contractor in good condition to allow material storage,
handling, and collection; contain no jagged edges or holes; be
equipped with functional wheels or rollers for movement; be
equipped with functional lid; and be equipped with an anti-skid
device or sufficient surface area on the bottom of the Container
to prevent unwanted movement. The carts shall be labeled
with instructions for proper use, including any Customer
actions that would void manufacture warranties (such as
placement of hot ashes in the Container causing the Container
to melt or bum).

Contractor personnel shall note any damaged hinges, holes,
poorly functioning wheels and other similar repair needs on
Contractor-owned carts (including those for Garbage,
Recycling and Compostables) and forward repair notices to the
Contractor's service personnel. Cart repairs shall then be made
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within seven (7) days at the Contractor's expense. Any Cart .
that is damaged or missing on account of accident, act of nature
or the elements, fire, or theft or vandalism by other members of
the public shall be replaced no later than three (3) business
days after notice from the Customer or City. Replacement
Carts may be new or used and reconditioned, and all Carts
shall be clean and appear presentable when delivered.
Unusable carts shall be retrieved by Contractor, cleaned (if
necessary) and recycled to the extent possible.

In the event that a particular Customer repeatedly damages a
Cart or requests more than one replacement Cart during the
term of the Contract due solely to that Customer's negligence
or intentional misuse, the Contractor shall forward in writing
the Customer's name and address to the City. The City shall
then attempt to resolve the problem. In the event that the
problem continues and upon City-approval, the Contractor may
charge the Customer a City-approved Cart destruction fee no
greater than half of the current new Cart replacement cost.

2.1.15.3 Detachable and Drop-Box Containers

The Contractor shall furnish, deliver, and properly locate 1-,
1.5-, 2-, 3-, 4-, 6- and 8-cubic yard Detachable Containers, and
10-, 20-, 30- or 40-cubic yard uncompacted Drop-Box
Containers to any Customer who requires their use for storage
and collection of Garbage, Recyclables or Compostables within
three (3) days of the request.

Containers shall be located on the premises in a manner
satisfactory to the Customer and for collection by the
Contractor. Containers shall not be placed by Contractor, or
kept for use by Customer, in any City Public Street. Any
Container located in any City Public Street at any time is at the
Contractor's risk and not the City's. Any Container located in
City Public Right of Way is in violation of this section, and
shall immediately be removed upon request by the City.

Detachable Containers shall be: watertight and equipped with
tight-fitting metal or plastic covers, which covers shall be
closed by Contractor after every service; have four (4) wheels
for Containers 2-cubic yards and under; be in good condition
for Garbage, Recyclables or Compostables storage and
handling; and, have no leaks, jagged edges or holes. Drop-Box
Containers shall be all-metal, and if requested by a Customer,
equipped with a tight-fitting screened or solid cover operated



by a functional winch system that is maintained in good repair.
Each type of Detachable Container (i.e. Recyclables,
Compostables or Garbage) shall be painted a color consistent
with the program it is used for, subject to the requirements of
Section 2.1.15.6, with color changes subject to the City's prior
written approval. Containers shall be repainted as needed, or
upon notification from the City.

Detachable Containers shall be cleaned, reconditioned and
repainted (if necessary) before being initially supplied, or
returned after repair or reconditioning, to any Customer. The
Contractor shall provide an on-call Container cleaning service
to Customers. The costs of on-call cleaning shall be billed
directly to the Customer in accordance withAttachment B.

Containers on Customers' premises are at the Contractor's risk
and not the City's. The Contractor shall repair or replace
within twenty-four (24) hours any Container that was supplied
by the Contractor if the City or a Health Department inspector
determines that the Container fails to comply with reasonable
standards or in any way constitutes or contributes to a health or
safety hazard.

In the event that a particular Customer repeatedly damages a
Container due to that Customer's negligence or intentional
misuse, the Contractor shall forward in writing the Customer's
name and address to the City. The City shall then attempt to
resolve the problem. In the event that the problem continues,
the Contractor may discontinue service to that Customer, on
the City's prior approval.

2.1.15.4 Recycling Carts

The Contractor shall provide Recycling Carts to Customers
within the City Service Area, including new Residences and
annexation areas, as well as replacement Carts to existing
Customers who request them because of loss, theft or damage.
Carts shall be provided within seven (7) days of a Customer
request.

All distributed Recycling Carts shall include information
materials describing material preparation and collection
requirements. Any materials published by the Contractor must
be reviewed and approved by the City prior to printing and
distribution by the Contractor. All Recycling Carts shall be
labeled with materials preparation instructions that visually
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depict allowed and prohibited materials suitable for the
designated Cart either Screened or printed on a sticker affixed
to the lid, along with telephone and website contact
information, All Recycling Carts shall be provided at the
Contractor's sale expense.

The Contractor shall provide 35- or 64-gaUonRecycling Carts
on request to those residents requiring less capacity than
provided by the default 96-gallon Recycling Cart.
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In the event that a Customer intentional!y damages or misuses
their Recycling Cart, the Contractor may discontinue recycling
service to that Customer, on the City's prior approval and/or
may charge the Customer a City-approved Cart destruction fee
no greater than half of the current newCart replacement cost.

2,1.15,5 Ownership

On the termination of this Contract for any reason, all
Contractor-supplied Garbage Carts, Recycling Carts and
Compostables Carts purchased or obtained by the Contractor in
performance of this contract, shall, at the option of the City,
revert to City ownership without further compensation to the
Contractor. Upon written notice, the City may elect to assign
this ownership option to a third party,

Detachable Containers and Drop-Box Containers shall be
purchased, delivered and maintained by the Contractor during
the term of this Contract. On the termination of this Contract
for any reason, the City may, at its option, purchase or assign
the right to purchase the Contractor's in-place inventory of
Detachable Containers or Drop-Box Containers for use by the
successive contractor, In the event that Contractor's
Containers are purchased or assigned, the sale price shal! equal
fifty percent (50%) of the average new price for each

. Container, based on the average price from three (3)
manufacturers at the time of the termination. For the purposes
of this transaction, the average prices shall include
transportation from the manufacturer to the Contractor's
closest service yard, but shall exclude sales or use taxes,

2.1,15,6 Container Colors and Labeling

New and replacement Contractor-provided Recycling Carts
shall be blue, Compostables Carts shall be green, and Garbage
Carts shall be grey or black, to be decided by the City.



Detachable Containers used for Garbage shall be green and all
Detachable Containers used for Recyclables shall be blue
starting June 1, 2012. The color requirements apply to both
Cart bodies and lids.

The City may direct changes to cart colors at any time prior to
the Contractor ordering initial or replacement carts provided
the new direction from the City does not require replacement of
existing inventories and the cost per unit does not increase to
the Contractor. Specific Container colors shall be approved by
the City prior to the Contractor's order of new Containers.

All Containers shall be labeled with up-to-date instructional
information and contact information prior to delivery,
including both a customer service phone number and a website
address. All label designs shall be approved by the City prior
to ordering by the Contractor. The location of the label on the
Containers shall be subject to the City's prior approval. Labels
shall be replaced by the Contractor at no additional charge
when faded, damaged, out-of-date, or upon City or Customer
request.

2.1.15.7 Container Weights

Micro-Cans shall not exceed twenty 20 pounds, 20-gallon
Garbage Carts shall not exceed forty 40 pounds and Garbage
Cans shall not exceed sixty (60) pounds in weight. Cart
weights shall not exceed sixty (60) pounds for the 35-gallon
size, one hundred-twenty (120) pounds for the 64-gallon size
and one hundred-eighty (180) pounds for the 96-gallon size.
No specific weight restrictions are provided for Detachable
Containers, however, the Contractor shall not be required to lift
or remove materials from a Detachable Container exceeding
the safe working capacity of the collection vehicle. The
combined weight of Drop-Box and contents must not cause the
collection vehicle to exceed legal road weights.

2.1.16 Spillage

All loads collected by the Contractor shall be completely contained in
collection vehicles at all times, except when material is actually being
loaded. Hoppers and tippers on all collection vehicles shall be operated so
as to prevent any blowing or spillage of materials. Any blowing or spillage
of materials either caused by Contractor or that occurs during collection
shall be immediately cleaned up by the Contractor at Contractor's expense.
Prior to any collection vehicle leaving a collection route andlor operating
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on any roads with a speed limit higher than 25 miles per hour, Contractor
shall completely close any collection vehicle openings where materials
may blowout, and thoroughly inspect for and contain any collected
materials inadvertently spilled on top of the collection vehicle to prevent
release or littering this material. Spillage not immediately cleaned up shall
be cause for performance fees, as described in Section4.1.

All vehicles used in the performance of this Contract shall be required to
carry regularly-maintained and fully-functional spill kits. At a minimum,
spill kits shall include absorbent pads or granules, containment booms,
storm drain covers, sweepers and other similar materials sufficient to
contain, control and, for minor events, appropriately clean-up any spillage
or release of wind-blown materials, litter, or leaks of Contractor vehicle
fluids or leachate. The Contractor shall notify the City via e-mail within
two hours of any major spill or any spill that leaves a noticeable stain on
City Roads or private property. Spill kits shall also include employee spill
containment instructions and procedures as well as a regularly updated list
of emergency contacts. The Contractor shall develop spill response
procedures for review and approval by the City before initiating any work
under this Contract. Prior to operating any vehicle in the City, all
Contractor vehicle drivers shall be provided with hands-on training on the
location, maintenance, and use of spill kits and associated containment and
notification procedures. Such training shall be provided to all vehicle
drivers at least annually.

All Drop-Box loads (both open and compactor) shall he properly and
thoroughly covered or tarped to prevent any spillage of material prior to
Contractor vehicle entering any Private Road or Public Street.

2.1.17 Pilot Programs

The City may wish to test and/or implement one or more changes to waste
stream segregation, materials processing or collection technology,
promotion of services, or collection frequency at some point during the
term of the Contract. The City shall notify the Contractor in writing at
least ninety (90) days in advance of its intention to implement a pilot
program or of its intentions to utilize a new technology system on a City-
wide basis. The costs (or savings) accrued by any City-initiated pilot
programs shall be negotiated prior to City-wide implementation. The
Contractor shall coordinate with the City and participate fully in the design,
roll-out, operation and troubleshooting of such pilot programs.

Contractor-initiated pilot programs shall require prior written notification
and approval by the City. Contractor-initiated pilot programs shall be
performed at no additional cost to the City or the Contractor's Customers;
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however, savings accrued may be subject to negotiations prior to City-wide
implementation at the City's request.

Contractor-initiated surveys are allowed of businesses and/or Residences to
gather information about generic service preferences or to access pilot
program options or outcomes, provided that all related data and analysis is
shared with the City.

Disruption Due to Construction

The City reserves the right to construct any improvement or to permit any
such construction in any street or alley in such manner as the City may
direct, which may have the effect for a time of preventing the Contractor
from traveling the accustomed route or routes for collection. However, the
Contractor shall, by the most expedient manner, continue to collect
Garbage, Recyclables and Compostables to the same extent as though no
interference existed upon the streets or alleys normally traversed. This
collection shall be done at no extra expense to the City or the Contractor's
Customers.

Contractor Planning Assistance

The Contractor shall, upon request and without additional cost,' make
available site planning assistance to either the City and/or property owners
or their representatives. The site planning assistance shall be available for
all new construction or remodeling of buildings and structures within the
City Service Area, and shall address the design and planning of Garbage,
Recyclables and Compostables removal areas and their location upon the
site of the proposed construction or remodeling project. Contractor
planning assistance for optimizing loading docks, enclosures, compactor
equipment, and other similar structures or areas shall also be available for
existing Customers when adjusting Garbage, Recyclables and
Compostables services. Contractor planning assistance shall be provided
within two working days of the Contractor receiving a written request for
assistance.

Safeguarding Public and Private Facilities

The Contractor shall be obligated to protect all public. and private
improvements, facilities and utilities whether located on public or private
property, including street Curbs. If such improvements, facilities, utilities
or Curbs are damaged and such damage is primarily attributable to the
Contractor's operations, the Contractor shall notify the City immediately in
writing of all damage, and the Contractor shall repair or replace the same.
If the Contractor fails to do so promptly, as determined by the City, the
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City shall cause repairs or replacement to be made, and the cost of doing so
shall be billed to and become the responsibility of the Contractor.

2.1.21 Company Name

The Contractor shall not use a firm name containing any words implying
municipal ownership without prior written permission from the City.

2.1,22 Transition and Implementation of Contract

The Contractor's proposal section C6. Transition and Implementation
Plan is incorporated by reference for this section.

The Contractor shall set up an initial implementation meeting with the
City to review and modify the plan, set expectations, and schedule
weekly implementation meetings. At this time, the City and Contractor
shall set up a time to meet with the current contractor (Allied) in order
to coordinate:

1. The data transition plan; and
2. The systematic removal of existing contractor-owned

equipment and the delivery of new Containers to ensure the
Customers always have access to a Garbage, Recycling and/or
Compostables Container of the appropriate size.

The Contractor shall review the received Commercial and Multifamily
data with Customers to confirm collection service levels and
frequency, collection locations, and access issues. During the reviews,
the Contractor shall introduce the benefits of waste reduction to the
customer and inform them of the new embedded recycle program.

The Contractor shall work with the City to explain the expanded
commingled recycling collection system and Garbage collection service
placement requirements, container sizes and rates. All container
decals, cart imprints and materials provided by the Contractor to
Customers shall be reviewed and approved in advance by the City. The
Contractor shall, at its expense, provide the following:

(1) By August 1, 2011, the Contractor shall provide a live website
dedicated to Des Moines collection services.

(2) By September 1, 2011, the Contractor shall provide a dedicated
phone line and Customer Service Representative.



(3) By September 9, 2011, the Contractor shall mail to all
Residential Customers a postcard notifying them of the delivery
of new Carts, the key services of the Contract, resources for
obtaining additional information, and instructions for the
period oftime prior to the implementation of new services.

(4) By October 7, 2011, the Contractor shall mail to all
Commercial/Multifamily Customers a brochure notifying them
of the delivery of new Containers, the key services of the
contract, resources for obtaining additional information, and
instructions for the period of time prior to implementation of
new services.

(5) By October 28, 2010 the Contractor will deliver with the new
Carts a User Guide in a plastic bag taped to the Cart that
includes information on Container placement, available service
levels and rates, Recyclables and Compostables preparation and
collection requirements, restrictions on disposal, bulky waste
recycling and disposal opportunities, day of collection and other
pertinent information

(6) Starting October 3, 2011 and continuing through October 28,
2011, the Contractor shall deliver Garbage Carts, Recycling
Carts and Compostables Carts to subscribing Single-family
customers. The Contractor shall deliver the same-size Garbage
cart for each service as currently provided to each customer.
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(7) Starting October 1, 2011 and continuing through October 31,
2011, the Contractor shall deliver Carts, Detachable Containers
and Drop-box Containers to Multifamily and Commercial
Customers.

(8) Additional staffing shall be provided for Contractor customer
service lines to accommodate Customer questions, Residential
service level shifting requests, and Commercial Customer
Container orders during the transition period.

All dates will be reviewed with the City during the weekly
implementation meetings. Dates may be modified with permission of
the City as long as the start of the contract is not impacted and the
Customers are never without Containers.



2.1.23 Ongoing Coordination with City and Performance Review

The Contractor's supervisory staff shall be available to meet with the City
at the City's offices on request as well as on a quarterly schedule to discuss
and resolve operational and Contract issues. The City may, at its option,
conduct periodic performance reviews of the Contractor's performance
under this Contract. The City may perform the review to confirm various
aspects of the Contractor's operations and compliance with this Contract.
City staff or contracted consultants may provide the review at the City's
direction. The Contractor shall fully cooperate and assist with all aspects
of the performance review, including access to Contractor's route and
Customer service data, billing information, safety records, equipment,
facilities and other applicable items. The City's scope of review under this
provision is intended to focus on analysis of the Contractor's performance
and Contract compliance.

The results of the performance review shall be presented to the Contractor
and a plan for addressing any deficiencies shall be provided to the City
within two (2) weeks of the Contractor's receipt of the review. The
Contractor shall analyze and correct in good faith any deficiencies found in
its performance under this Contract, including broader implementation of
corrections that extend beyond the limited data or scope of a performance
review to bring Contractor into more complete Contract compliance.
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The Contractor's corrective plan shall address all identified deficiencies
and include a timeline for corrective actions. The Contractor's corrective
plan shall be subject to review and approval by the City. Upon approval of
the plan, the Contractor shall implement and sustain actions that correct
deficiencies. Failure to complete correction of deficiencies as outlined in
the plan and/or failure to initiate good faith corrective actions within thirty
(30) days shall constitute a failure to perform subject to performance fees
as defined in 4.1.

TIle Contractor shall continually monitor and evaluate all operations to
ensure compliance with this Contract. At the request of the City, the
Contractor shall report its own findings from internal monthly performance
measures for collection, customer service and maintenance functions. The
City shall determine which of the Contractor internal performance
management measures are relevant to addressing any particular
deficiencies and the Contractor shall continue to report those measures
until notified in writing by the City.
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2.1.24 Disposal Restrictions and Requirements

All Garbage collected under this Contract, as well as residues from
processing Recyclables and Compostables, shall be delivered to the King
County Disposal System, unless otherwise directed inwriting by the City.

Garbage containing obvious amounts of Yard Debris shall not knowingly
be collected and instead prominently tagged with a notice informing the
Customer that King County does not accept Yard Debris mixed with
Garbage for collection. Contractor's knowing collection of Garbage mixed
with visible Yard Debris shall be grounds for performance fees as provided
in Section 4.1.

The Contractor shall not be required to collect hazardous materials that are
either restricted from disposal or would pose a danger to collection crews.
Ifmaterials are rejected for this reason, the Contractor shall leave a written
notice with the rejected materials listing why they were not collected and
providing the Customer with a contact for further information about proper
disposal options. The Customer shall remain responsible for all costs
associated with handling and disposal of hazardous materials inadvertently
collected by Contractor.

Garbage collected by the Contractor may be processed to recover
Recyc1ables, provided that the residual is disposed in accordance with the
City's Interlocal Agreement with King County, In the event the Contractor
elects to haul Garbage to a private processing facility, the Contractor shall
charge the Customer no more than the equivalent Garbage disposal fee at a
King County Disposal System transfer station and shall charge hauling fees
no higher than provided for in Attachment B.

2.1.25 Biodiesel

The Contractor shall use 20% sustainable-rated biodiesel fuel in its diesel
vehicles used in the performance of this Contract. The percentage
requirement may be met either by using a 20% blend fuel in all diesel
vehicles during March-October and 5% during November-February, or
using a higher percentage in specific vehicles to achieve the same result.

The Contractor may request permission from the City to temporarily or
permanently discontinue biodiesel use if the Contractor is unable to
reasonably obtain biodiesel or has continued unresolvable operating
problems directly related to the use of biodiesel. The City shall consider
the request, provide its own investigations and provide a response to the
Contractor within thirty (30) days of receiving the Contractor's request.
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The Contractor shall maintain all vehicles used in Des Moines in a manner
intended to achieve reduced emissions and particulates, noise levels,
operating costs, and fuel use.

Upon request, the Contractor shall provide documentation andlor provide
access for verification that its fleet meets the requirements of this section.

2.1.26 Violation of Ordinance

The Contractor shall report in writing immediately to the City any observed
violation of the City's ordinances providing for and regulating the
Containerization, collection, removal and disposal of Garbage, Recyclables
and Compostables.

2.2 Collection Services

2.2.1 Single-Family Residence Garbage Collection

2.2.1.1 Subject Materials

The Contractor shall collect all Garbage placed Curbside for
disposal by Single-Family Residence Customers in and
adjacent to Micro-Cans, Garbage Cans/plastic bags (for Extra
Units) andlor Contractor-owned Garbage Carts. The
Contractor shall offer carry-out service to disabled Customers
at no charge (per Section 2.1.6) and to all other Customers for
the appropriate service level rate, plus the carry-out surcharge,
in accordance with Attachment B. If a Customer is either
eligible for, or subscribes to, carry-out service, carry-out
service shall be provided for all three collection streams
(Garbage, Recyclables, andlor Compostables) without
duplicate surcharges.

2.2.1.2 Collection Containers

The Customer's primary Container must be a Micro-Can or
Garbage Cart. Plastic bags may only be used for Extra Units,
not as the Customer's primary Container. Micro-Can and Cart
rental fees shall be embedded in the respective rate charged for
the level of service and not separately charged or itemized.

Micro-Cans and Garbage Carts shall be delivered by the
Contractor to Single-Family Residence Customers within seven
(7) days of the Customer's initial request. .
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2.2.1.3 Specific Collection Requirements

The Contractor shall offer regular weekly collection of the
following service levels:

(1) One IO-gallon Micro-Can

(2) One 20-gallon Garbage Cart;

(3) Oue 35-gallon Garbage Cart;

(4) One 64-gallon Garbage Cart; and

(5) One 96-gallon Garbage Cart.

On request, the Contractor shall also offer Customers monthly
collection of 011e35-gallon Garbage Cart with no putrescible
wastes, at a rate equal to the weekly Micro-Can service level.
Customers subscribing at this service level will continue to
receive regularly scheduled Curbside recycling service.

Carry-out charges shall be assessed only to those Customers
who choose to have the Contractor move Containers to reach
the collection vehicle at its nearest point of access. An Extra
Unit charge may be assessed for materials loaded so as to lift a
Cart lid in excess of six (6) inches from the normally closed
position. The Contractor may charge for an overweight
Container at the Extra Unit rate, provided that the Customer
agrees in advance to pay for the Extra Unit rate, otherwise, the
Container shall be left at the Curb with Customer notification
as to why it was not collected. The Contractor shall maintain
route lists in sufficient detail to allow accurate recording and
charging of all Extra Unit fees. All Extra Units from
Customers with a history of disputed charges shall be
documented with a date and time stamped photograph.
Customers shall be allowed to specify that no Extra Units be
collected without prior Customer notification, which shall be
provided by the Customer no less than twenty-four (24) hours
prior to that Customer's regular collection.
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Collections shall be made from Single-Family Residences on a
regular schedule on the same day and as close to a consistent
time as possible. Customers shall place Containers on or
abutting Public Streets or Private Roads. The Contractor may
tag inappropriately placed Containers and may discontinue
service in the event of persistent inappropriate Container
placement. The Contractor's crews shall make collections in



an orderly and quiet manner, and shall return Containers, in an
upright position, with lids closed and attached, to their set out
location and will not place Containers on streets, sidewalks,
public pathways, or in places that block vehicle access to any
driveways, mailboxes, or similar structures.
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The Contractor shall provide a "clean-up day" twice a year,
one in Spring and once in Fall, for all Single-Family
Residential Garbage Customers. On each of those days, the
Contractor shall collect up to 96 gallons of excess Garbage
from each Customer at no additional charge.Materials shall be
recycled to the extent possible

Upon one-hundred-eighty-days written notice from the City,
the Contractor shall shift Single-Family Residence Garbage
collection to every-other-week. In the event that the City
implements this reduced collection frequency, the Single-
Family Garbage rates in Attachment B shall be reduced by
$2.26/month, subject to the rate modification provisions of
Section 3.3.

2.2.2 Single-Family Residence Recyclables Collection

2.2.2.1 Subject Materials

The defined list of Residential Recyclables shall be collected from all
participating Single-Family Residences as part of basic Garbage collection
services, without extra charge. The Contractor shall collect all Residential
Recyclables from Single-Family Residences that are placed in Contractor
owned Carts or are boxed or placed in a paper bag next to the Customers'
Recycling Cart. Recyclables containing obvious amounts of Compostables
or Garbage shall not knowingly be collected and instead prominently
tagged with a notice informing the Customer of Recyclables
contamination. Customers shall be contacted and provided the opportunity
to either remove the contamination and have the materials collected the
following collection cycle or, alternatively, have the materials collected as
Garbage at the regular extra fee. Recyclables must be prepared as follows
and uncontaminated with food or other residues:

Aluminum Cans: All clean aluminum cans, pie "tins", and
foil that are placed in the Recycling Cart.

Corrugated Cardboard: All corrugated cardboard boxes smaller
than three (3) feet square, and placed in
or next to the Customer's Recycling Cart.
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Corrugated cardboard boxes larger than
three (3) feet square must be flattened by
Customer prior to collection.

Fats, Oils, Grease (FOG): Up to three gallons of used cooking oil
and kitchen grease that is free from
contaminants and placed in clear screw-
top plastic containers, labeled with the
Customer's address and placed next to
the Customer's RecyclingCart.

Fluorescent Tubes and CFLs Unbroken fluorescent tubes wrapped in
paper and unbroken CFLs bulbs sealed in
a Ziploc bag and placed on top of the
Customer's RecyclingCart.

Glass Containers: All colored or clear jars and bottles that
are rinsed and have lids removed.
Incandescent light bulbs, ceramics and
window glass are excluded.

Household Batteries: Button, alkaline, and rechargeable
batteries sealed in small Ziploc baggies
and placed on top of the Customer's
Recycling Cart.

All Mixed PaperMixed Paper:

Motor Oil: Up to three gallons of motor oil that is
free from contaminants and placed in
clear screw-top plastic jugs, labeled with
the Customer's address and placed next
to the Customer's Recycling Cart.

Newspaper: All newspaper and advertising
supplements that are delivered.

Coated paper: All clean paper cups, milk cartons, other
coated food packaging, and Tetra
Paks/aseptic container placed in the
RecyclingCart.

Plastic Bags: All clean dry plastic bags, (shopping,
newspaper, and dry-cleaning bags)
bagged together and placed in the
RecyclingCart.



Plastic Containers: All plastic bottles, cups, jugs and tubs.
Other plastics, automotive or other
hazardous product Containers, and lids
are excluded.

Other Plastic: Clean plastic food containers and trays;
clean LDPE stretch plastic film such as
Saran Wrap, Polypropylene and PET
plastic soda and water bottles;
Polycarbonate water bottles such as
Nalgene; Polystyrene such as grocery
meat trays, plastic buckets such as 5g
paint pails emptied of paint; clean Plant
pots, CD cases with paper booklet
removed; and household plastic items
such as laundry baskets, large plastic
containers, plastic furniture, and plastic
toys.

Polycoated Cartons and Boxes: All plastic coated cartons and boxes that
are flattened.

PVC pipe: All thicknesses of white PVC pipe, no
longer than length of Recycling Cart.

Scrap Metal: All ferrous and non-ferrous Scrap Metal
that has no more than market-acceptable
levels of wood, plastic, rubber and/or
other contaminants; and meets the size
requirements defined for ScrapMetals.
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Tin Cans: All food and beverage tin cans with labels
removed.

Garbage Cans: The Contractor shall also collect and
recycle unwanted Garbage Cans from
Customer. Customers shall label
unwanted cans with a "Take" label and
the Contractor shall collect those empty
unwanted Garbage Cans on its Recycling
collection route.

2.2.2.2 Containers

The Contractor shall be responsible for ordering, assembling,
affixing instructional information onto, maintaining adequate
inventories of, and distributing and maintaining Recycling



2.2.2.3
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Carts. The default Recycling Cart size shall be 96-gallons for
new Customers, provided that the Contractor shall offer and
provide 32/35- or 96-gallon Recycling Carts on request to
those Customers requiring either less or additional capacity
than provided by the standard 64-gallon Recycling Cart.
Recycling Carts shall include a recycling/program brochure
when distributed.

Recycling Carts shall be delivered by the Contractor to new
Customers or those Customers requesting replacements, within
seven (7) days of the Customer's initial request.

Specific Collection Requirements

Single-Family Residence Recyclables collection shall occur
every-ather-week on the same day as each household's
Garbage collection. Single-Family Residence Recyclables
collection shall occur during the hours and days specified in
Section 2.1.4. Collections shall be made from Residences on a
regular schedule on the same day and as close to a consistent
time as possible. The Contractor shall collect on Public Streets
and Private Roads in the same location as Garbage collection
service is provided. The Contractor's crews shall make
collections in an orderly and quiet manner, and shall return
Containers with their lids closed and attached to their set out
location in an orderly manner.

The Contractor shall collect all properly prepared Single-
Family Residence Recyclables from Garbage Customers. No
limits shall be placed on set-out volumes, except in the case
when extremely large quantities of commercially-generated
materials are consistently set out at a Single-FamilyResidence.
In this case, the Contractor shall request the resident to use a
larger Recycling Cart or use commercial recycling services for
the excess volumes. If the resident continues to set out
commercial quantities of Recyclables, the Contractor shall
notify the City for further action. In the event that large
quantities of Residentially-generated cardboard (e.g. moving
boxes) are set out for collection, the Contractor may collect the
excess materials the followingday in a separate truck, provided
that clear written notification of the collection delay is
provided to the Customer.
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The Contractor shall collect properly packaged used motor oil
from Single-Family Residential Customers. The Contractor
may refuse to collect used motor oil from any Customer for
anyone of the following reasons: I) the oil was not packaged
in a clear, leak proof, plastic jug or bottle, securely sealed with
a screw-cap; 2) the packaged oil contained substances other
than used motor oil; 3) the packaged oil leaks in any way 4) the
Container is not properly labeled with the Customer's name
and address; or 5) there is spillage at the Customer location
which is not caused by the Contractor's employees. Should the
Contractor reject used motor oil for any of these reasons, a tag
outlining the reason for rejection shall be left with the oil.

The City and Contractor shall cooperate on monitoring the
quality of Recyclables set out for collection. Either party may
inspect or sample set-out or collected Recyclables. Any
deficiencies in Recyclables quality observed by City or
Contractor's staff shall require educational follow-up by the
Contractor to encourage maximum quality and marketability.
Educational follow-up shall range from a minimum of a notice
ticket or "oops tag" to involvement of management staff from
either the City or Contractor as appropriate.

Upon one-hundred-eighty-days (180) written notice from the
City, the Contractor shall shift Single-Family Residence
Recyclables collection to weekly. In the event that the City
implements this increased collection frequency, the Single-
Family Garbage rates in Attachment B shall be increased by
$1.22/month, subject to the rate modification provisions of
Section 3.3.
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2.2.3 Compostables Collection

2.2.3.1 Subject Materials

Compostables shall be collected each collection cycle from all
subscribing Single-Family Residences.

Compostables containing obvious amounts of Recyclables or
Garbage shall not knowingly be collected and instead
prominently tagged with a notice informing the Customer of
Compostables contamination. Customers shall be contacted
and provided the opportunity to either remove the
contamination and have the materials collected the following
collection cycle or, alternatively, have the materials collected
as Garbage at the regular extra fee.



2.2.3.2

2.2.3.3
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Contaminated or oversized Compostables materials rejected by
the Contractor at the Curb shall be tagged in a prominent
location with an appropriate problem notice explaining why the
material was rejected.

Containers

A 96-gallon Compostables Cart shall be provided to all
subscribers. The Contractor shall be responsible for ordering,
assembling, affixing instructional information onto,
maintaining inventories of, and distributing and maintaining
Compostables Carts. Compostables Carts shall be labeled with
instructional information, in accordance with Section 2.1.15.6.
The default Compostables Cart size shall be 96-gallons, with
32/35- and 64-gallon sizes available upon request.

Extra Yard Debris material that does not fit in the initial
Compostables Cart shall be bundled or placed in Kraft bags or
Customer-owned Garbage Cans labeled for Yard Debris.
Customers choosing to use their own Containers for excess
Yard Debris shall be provided durable stickers by the
Contractor that clearly identify the Container's contents as
Yard Debris.

Compostables Carts shall be delivered by the Contractor to
Customers within seven (7) days of the Customer's initial
request. Redelivery fees shall be charged only to those
Residential Customers that cancel and then restart
Compostables Cart collection service within seven months of
cancellation. In order for this fee to be applicable, Contractor
must notify each Customer at the time they request service
cancellation. The Contractor may charge a ten dollar ($10.00)
Compostables Cart cleaning and deodorizing fee, per
occurrence, far each Compostables Cart cleaned and
redelivered to existing Compostables collection subscribers
upon their request.

Specific Collection Requirements

Compostable materials shall be collected every-ather-week on
the same scheduled service day as Garbage collection.
Compostables in excess of 192 total gallons may be charged as
Compostables Extra Units in 32 gallon increments in
accordance with Attachment B, except during the two
collection cycles immediately following a storm event, when
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storm debris shall be accepted with regular quantities of
Compostables without extra charge.

Unflocked, undecorated, natural holiday trees (Christmas
Trees) will be collected at no additional cost on the first full
week of scheduled Compostable materials collection each year
from all Single-Family and Multifamily Residences in the City
if prepared as 2x2x4 feet sections or bundles,

City of Des Moines
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The Contractor shall collect on Public Streets and Private
Roads, in the same location as Garbage collection is provided.
The Contractor's crews shall make collections in an orderly
and quiet manner, and shall return Containers in an upright
position, with lids attached, to their set out location and will
not place Containers on streets, sidewalks, public pathways, or
in places that block vehicle access to any driveways,
mailboxes, or similar structures,

Upon one-hundred-eighty-days (180) written notice from the
City, the Contractor shall shift Single-Family Residence
Compostables collection to weekly. In the event that the City
implements this increased collection frequency, the Single-
Family Compostables rate in Attachment B shall be increased
by $1.53/month, subject to the rate modification provisions of
Section 3.3.

Upon one-hundred-eighty-days (180) written notice from the
City, the Contractor shall embed every-other-weekly Single-
Family Residence Compostables collection in Garbage rates
and delivery Compostables Carts to all non-subscribing
Customers. In the event that the City implements this option,
the Single-Family Garbage rates in Attachment B shall be
increased by $5.25/month, subject to the rate modification
provisions of Section 3.3. This option shall be exercised by the
City no later than November 1, 2013 to allow the Contractor
sufficient time to amortize the cost of the required additional
Carts.

2.2.4 Single Family BulkyWaste Collection

2.2.4.1 Subject Materials

On-call Bulky Waste collection shall be offered, and shall be
provided at the rates listed in Attachment B. Collected
oversized items shall be recycled by the Contractor to the
extent possible. The Contractor shall maintain a separate log



2.2.4.2

listing service date, materials collected, Customer charges,
weights, and whether the item was recycled or disposed. This
log shall be provided to the City on a monthly basis.

Specific Collection Requirements

On-call collection services of bulky waste such as couches,
mattresses, white goods and other oversized materials must
occur during the hours and days specified in Section 2.1.4, with
the exception that Saturday collection is permissible if it is
more convenient for Customers. The Contractor's crews shall
make collections in an orderly and quiet manner.

2.2.5 Multi-Family Complex and Commercial Customer Garbage Collection

2.2.5.1

2.2.5.2

City of Des Moines
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Subject Materials

The Contractor shall collect all Garbage set out for disposal by
Multi-Family Complex and Commercial Customers in
acceptable Containers as designated in Section 2.2.5.2.

Containers

The Contractor shall provide Containers meeting the standards
described in Section 2.1.15. Multi-Family Complex and
Commercial Customers shall be offered a full range of
Containers and service options, including Garbage Carts, one
(I) through six (6) cubic yard compacted and one (1) through
eight (8) cubic-yard non-compacted Detachable Containers,
and compacted or non-compacted Drop-Box Containers. The
Contractor may also lease or sell compacted Drop-Box
Containers and Drop-Box and Detachable Container
Compactors to Customers outside. of this Contract at rates
negotiated between the Customer and the Contractor.

Materials in excess of Container capacity or the subscribed
service level shall be collected and properly charged as Extra
Units at the rates listed inAttachment B. The Contractor shall
develop and maintain route lists in sufficient detail to allow
accurate recording and charging of all Extra Units and
documentation of service irregularities such as damaged or
blocked Containers. All Extra Units and service irregularities
shall be documented with a date and time stamped photograph.
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2.2.5.3
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The Contractor may use either or both front-load or rear-load
Detachable Containers to service Multi-Family Complex and
Commercial Customers, However, not all collection sites
within the City Service Area may be appropriate for front-load
collection due to limited maneuverability or overhead
obstructions. The Contractor shalt provide Containers and
collection services capable of servicing all Customer sites,
whether or oat front-load collection is feasible at that
Customer's site.

Contractor-owned Containers shall be delivered by the
Contractor to requesting Multi-Family Complex and
Commercial Customers within three (3) days of the Customer's
initial request. Customers shall properly care for Containers on
the Customer's property, shall use reasonable efforts to protect
such Containers from graffiti or negligent misuse, and shall not
use such Containers for other than their intended purpose.

Specific Collection Requirements

Commercial Garbage collection shall be made available to
Multi-Family Complex and Commercial Customers daily,
Monday through Saturday, during the times specified in
Section 2.1,4, Collection at Multi-Family sites shall be limited
to the same hours as Single-Family Residence collection,
Collections shall be made on a regular schedule on the same
day and as close to a consistent time as possible to minimize
Customer confusion. The Contractor shall collect from areas
mutually agreed upon by the Contractor and Customer with the
least slope and best truck access possible, Containers shall be
replaced after emptying in the same location as found.

The Contractor shall provide locks for Containers upon
request, remove and replace Container from enclosures and
position (roll-out) Containers for collection at no additional
charge.

Extra charges may be assessed for materials loaded so as to lift
the Garbage Can, Garbage Cart of Detachable Container lid in
excess of six (6) inches from the normally closed position.

Customers may request extra collections and shall pay a
proportional amount (e.g. one pick-up per week rate divided by
4.33 weeks per month) of their regular monthly rate for that
service,
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Subject Materials

2.2.6 Multi-Family Complex Recyclables Collection

2.2.6.1

2.2.6.2

City of Des Moines
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The Contractor shall provide adequate Container capacity and
collect all Recyclables from Multi-Family Complexes that are
prepared in a manner similar to that described for Single-
Family Residence Recyclables in Section 2.2.2.1., with the
exception of used motor oil. This embedded Recyclables
collection shall occur at no extra charge from base Garbage
collection. The Contractor shall tag contaminated Containers,
but will not collect the contaminated load as Garbage and not
charge the resident or property manager a fee for
contamination unless notification and correction procedures as
specified by the City are completed.

Containers

The Contractor shall use Detachable Containers for recycling
collection at Multi-Family sites wherever practicable and shall
use Recycling Carts only at duplexes, tri-plexes, four-plexes
and other sites where site constraints limit the use of
Detachable Containers. Upon notice, Contractor shall equip
Detachable Containers with special slotted recycling lids
approved by the City.

The Contractor shall be responsible for ordering, assembling,
affixing instructional information onto, maintaining inventories
of, and distributing and maintaining Detachable Containers and
Recycling Carts. The default Recycling Cart size shall be 96-
gallons, provided that the Contractor shall offer and provide
32- or 64-gallon Recycling Carts on request to those complexes
requiring either less or additional capacity than provided by the
standard 96-gallon Recycling Cart. Recycling Carts shall be
labeled with recycling collection requirements in accordance
with Section 2.1.15.6 when distributed. The City may require
that combination or common-keyed locks and multiple keys be
provided by Contractor at no extra charge to limit
contamination of Recycling Carts or Recycling Detachable
Containers.

Recycling Carts and Containers shall be delivered by the
Contractor to requesting Customers within three (3j"days of the
Customer's initial request. Multi-Family Complex Recycling
Carts shall be relabeled periodically in accordance with Section
2.1.15.6.
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2.2.6.3 Specific Collection Requirements

Multi-Family Complex recycling collection shall occur weekly
or more frequently, as needed, during the hours and days
specified in Section 2.1.4 for Multi-Family Complex
collection. Collections shall be made on a regular schedule on
the same day(s) of the week to minimize Customer confusion.
The Contractor shall collect from areas mutually agreed upon
by the Contractor and Customer with the least slope and best
truck access possible. After emptying Containers shall be
replaced in the same location as found. Multi-Family Complex
Recycling Customers shall not be charged lock, gate or roll-out
fees.

The Contractor shall provide locks for Containers upon
request, remove and replace Container from enclosures and
position (roll-out) Containers for collection at no additional
charge.

When space constraints limit the provision of Containers
appropriately-sized for weekly collection, the Contractor shall
provide more frequent collection, as necessary, of smaller
Containers to provide adequate total recycling capacity for the
Multi-Family Complex site.

2.2.6.4 Multi-Family Recycling Outreach and Incentives

The Contractor shall provide ample copies of current recycling
guidelines upon request of the City or Customer. The
Contractor shall assist the City in the development and
implementation of an annual recycling outreach and incentive
plan. The plan shall include, at a minimum, a description of
planned programs, tasks assignments between the City and
Contractor and support costs where appropriate.

Public Education will play an important role in this process.
The Contractor and the City shall work together to conduct
workshops, visit with Customers, and develop and implement a
high quality public education campaigu. The outcomes and
results of these efforts will be tracked and reported to the City
by the Contractor.

2.2.7 Commercial Recycling Collection

The defined list of Commercial Recyclables shall be collected from all
participating Commercial Customers as part of basic Garbage collection
services, without extra charge.

City of Des Moines
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111eContractor shall collect all Commercial Recyclables from Commercial
Customers that are prepared in a manner similar to that described for
Single Family Residential Recyclables in Section 2.2.2.1.

2.2.7.1 Subj ect Materials

The defined list of Commercial Recyclables shall be collected
from all participating Commercial Customers as part of basic
Garbage collection services, without extra charge subject to the
limitations in Sections 2.2.7 and 2.2.7.3.

City of Des Moines
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The Contractor shall collect all Commercial Recyclables from
Commercial Customers that are prepared in a ma1l1lersimilar to
that described for Single Family Residential Recyclables in
Section 2.2.2.1. In the event of contaminated materials, the
driver shall notify the Contractor, and the Contractor shall
contact the Customer with specific instructions for Customer to
prepare the rejected materials for collection service or
authorization to collect the material as Garbage for the regular
Garbage collection fee. Contractor shall notify the City
immediately, through use of dispatch or route management
staff, if repeated contamination occurs in Recyclables set out
by any Commercial or Multi-Family Customer.

2.2.7.2 Containers

Contractor-supplied Recycling Containers shall be used for
collecting Commercial Recyclables. Recycling Carts and'
Recycling Detachable Containers shall be distinguished from
Compostables or Garbage Container colors per Section
2.1.15.6 and shall include prominent identifying labels that
provide directions for the preparation of the materials to be
placed in the Cart or Container.

At larger businesses, the Contractor may use Detachable
Containers or Drop-Box Containers for Recyclables collection
provided that they are distinguished from Containers used for
Garbage collection and . are equipped with prominent
identifying labels.

Contractor-owned Containers shall be delivered by the
Contractor to requesting Customers within three (3) days of the
Customer's initial request.



2.2.7.3 Specific Collection Requirements

Commercial Recyclables collection shall be offered weekly
during the hours and days specified in Section 2.2.5.3.
Collections shall be.made on a regnlar schedule on a consistent
day and as close to a consistent time as possible to minimize
Customer confusion. The Contractor shall collect in alleys
where practical, and on streets where no alleys are present.
Containers shall be replaced in the same location after
emptying.

The Contractor shall provide locks for Containers upon
request, remove and replace Container from enclosures and
position (roil-out) Containers for collection at no additional
charge.
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When providing weekly Commercial Recyclables collection to
a particular Customer, the Contractor shall not be required to
provide Recycling Container capacity greater than 150 percent
of that Customer's weekly Garbage collection volume. For
example, a Customer with a weekly four (4) cubic yard
Garbage container would be provided up to six (6) cubic yards
of weekly Recyclables Container capacity. Any additional
recycling may be fee-based as negotiated between the
Customer and Contractor.

Commercial Recyclables collection Containers and service
may be ordered by the Commercial Customer, the City, or the
City's contracted technical assistance consultant, provided that
the Contractor shall not be required to provide Commercial
Recyclables collection to an unwilling party.

2.2.8 Multi-Family Complex and Commercial Customer Compostables
Collection

2.2.8.1 Subject Materials

The Contractor shall provide Cart-based Compostables
collection services to requesting Multifamily Complexes and
Commercial Customers on a subscription fee basis. If
additional capacity is required, the Customer may arrange for
that service privately, either through the Contractor or another
party. The provision of fee-based Commercial Compostables
collection in Detachable Containers by the Contractor shall
comply with the service and billing standards of this Contract,
even through rates are not regulated by this Contract.



Contaminated or oversized Compostables materials rejected by
the Contractor shall be tagged in a prominent location with an
appropriate problem notice explaining why the material was
rejected. The Contractor will contact Customers with specific
instructions for Customer to make the rejected materials
suitable for collection service.

2.2.8.2 Containers

The Contractor shall be responsible for ordering, assembling,
affixing instructional information onto, maintaining inventories
of, and distributing and maintaining Compostables Calis and
Detachable Containers.

Compostables Carts and Detachable Containers shall be
delivered by the Contractor to new Multi-Family Complexes or
Commercial Customers within three (3) days of the City'S
request, following the City's provision of technical assistance
to the Customer to set up the program.

2.2.8.3 Specific Collection Requirements

Compostables shall be collected weekly from Multi-Family
Complex and Commercial Customers. Col1ections shall be
made on a regular schedule on the same day(s) and as close to
a consistent time as possible. Carts shall be lined by the
Contractor upon initial delivery as well as after each collection
cycle. The liners shall be approved by the Contractor's
composting facility and shall be provided at no additional cost
to the Customer. The Contractor shall also provide free
cleaning of-containers for each customer at least once per year.

The Contractor shal1 collect Containers at defined Multi-
Family Complex or Commercial Customer Container spaces.
The Contractor's crews shall make collections in an orderly
and quiet manner, and shall return Containers with their lids
closed and attached to their set out location.

Commercial and Multi-Family Customers using Compostables
Collection service and the Contractor shall comply with
Seattle-King County regulations for Commercial Food Scraps
collection.

City of Des Moines
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2.2.9 Drop-Box Container Garbage Collection

2.2.9.1

2.2.9.2

2.2.9.3

City of Des Moines
Solid Waste Collection Contract

Subject Materials

The Contractor shall provide Drop-Box Container Garbage
collection services to Multi-Family Complex and Commercial
Customers, in accordance with the service level selected by the
Customer,

Containers

The Contractor shall provide Containers meeting the standards
described in Section 2.1.15. Both Customer-owned and
Contractor-owned Drop-Box Containers shall be serviced,
including Customer-owned compactors.

Contractor-owned Containers shall be delivered by the
Contractor to requesting Customers within three (3) days of the
Customer's initial request.

Specific Collection Requirements

Single-Family Residence, Multi-Family Complex and
Commercial Customer Drop-Box Container collection must
occur during the hours and days specified in 2.2.5.3 ..
Collection of Drop-Box Containers in Single-Family Residence
and Multi-Family Complex areas and multi-use buildings
containing Multi-Family Complexes shall be limited to the
same hours as Single-Family Residence collection.

The Contractor shall provide service and equipment capability
to collect full Drop-Box Containers no later than the next
business day after the Customer's initial call. The Contractor
shall maintain a sufficient Drop-Box Container inventory to
provide empty Containers to new and temporary Customers
within three (3) business days after the Customer's initial call.

Mileage fees shall be assessed only when Customer-directed
disposalJrecycling sites are more than ten (10) road miles by
the shortest route from a particular Customer's location, and
then only on the additional mileage above twenty (20) miles
round-trip. The Contractor shall obtain prior permission from
the Customer to use disposal/recycling sites which would result
in additional mileage charges.
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2.2.10 Temporary Container Customers

The Contractor shall provide temporary 2-,4-, and 6-cubic yard Detachable
Containers and 10-, 20-, 30-, and 40-cubic yard Drop-Boxes to Single-
Family Residence, Multi-Family Complex and Commercial Customers on
an on-call basis. Temporary service shall include all Customers requesting
Container service of less than ninety (90) days duration, including existing
Customers on permanent service who temporary request an extra Container
for less than ninety (90) days. The charges for temporary Detachable
Container service listed in Attachment B shall include delivery, collection
and disposal. Disposal charges for temporary Drop-Box Containers shall
be billed in addition to the delivery, rental and hauling charges listed in
Attachment B. Rental charges shall be itemized and charged separately, at
the rates listed in Attachment B. The Contractor may charge a deposit to
be paid in advance of service equal to the average disposal fee for the size
of temporary Container ordered if the creditworthiness of the individual
Customer is in doubt.
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2.2.11 Municipal Services

In the event that the City is restricted from accepting the services described
in this section at no charge, the Contractor shall be separately and
specifically paid for these services at Contract rates and the Contractor
shall pay the City $88,033.92 per year. as adjusted by the provisions of
Section 3.3.1, in exchange for no longer providing these services at no
additional cost.

2.2.11.1 Street Litter and Recycling

The Contractor shall provide weekly Garbage and Recyclables
collection for street litter or recyclables receptacles (including the
provision of plastic bags to line the receptacles) within the City.

2.2.11.2 City Facilities and Parks

The Contractor shall provide weekly Garbage, Recyclables and
Compostables collection to all City-owned municipal facilities without
charge. Those facilities include, but are not limited to the following:



Des Moines City Hall Campus 21650 11th Avenue South
Police Service Center 21900 11th Avenue South
Police - South Station 27041 Pacific Hwy S #C8
Public Works Service Center 2255 South 223rd Street
Marina North Lot 22307 Dock Avenue South
Redondo Boat Launch Redondo Beh. Dr. S.lRedondoWay S.
Activity Center 2045 South 216'h Street
Field House Park 1000 South 220'h Street
Beach Park 22030 Cliff Avenue South
Steven J. Underwood Park 21800 20'h Avenue South
Wooten Park 28202 9'h Avenue South
Zenith Park S. 240'h St.l16'h Ave. S.
Sonju Park 24728 16'h Avenue South

At any time during the term of this Contract, the City may add facilities in
addition to those listed above. Additional municipal facilities added during
the term of the Contract shall also be provided collection, including new
facilities developed within the City Service Area, as well as municipal
facilities in future annexation areas covered by this Contract. In the event
that the number of facilities Increases by more than 10% above those listed
above, the Contractor's rates shall be adjusted to reflect the increased cost
to Contractor in providing such services.

The Contractor shall provide litter container collection at City parks a
minimum of five (5) days per week for all City parks, with up to three
parks designated by the City provided collection seven (7) days per week.
The City may reduce the collection frequency at some or all parks during
the November through February.

On occasion, the City will pay the Contractor in accordance with charges
listed in Attachment B for services that involve a third party, when such
third party accumulates Garbage as part of performing services for the
City. For example, the City would pay Contractor for the disposal of roof
replacement debris' removed from a City facility. Regular Garbage
generated on an ongoing basis at all City facilities will otherwise be
collected by the Contractor without charge to the City.
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2.2.12 City-Sponsored Community Events

The Contractor shall provide Garbage and Recycling services for City-
sponsored special events at no charge to the City or users. Container
capacity shall be coordinated with event staff to ensure that sufficient
Container capacity and collection frequency is provided by the Contractor.
These events shall include, but not be limited to:
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• Fireworks over Des Moines

• Waterland Parade

At any time during the term of this Contract, the City may add City-
Sponsored Community Events in addition to those listed above, provided
that if the City adds more than one event every year, the Contractor may
negotiate compensation for those additional events. In the event that the
total volume of materials collected by Contractor from CitY-Sponsored
Community Events increases by more than 20% above the baseline volume
for such events established in the first year of this Contract, then
Contractor's rates shall be adjusted to reflect the increased cost to
Contractor in providing such services.

2.2.13 Other Solid Waste Collection Services

The Contractor may occasionally provide other regularly scheduled or one-
time services related to solid waste collection in the City not specifically
delineated under this Contract. In that event, the Contractor shall notify the
City and propose a Customer rate for the service. Upon prior approval of
the City, the Contractor may proceed to offer that service.

2.2.14 Mandatory Collection

In the event that the City extends mandatory collection requirements to all
Single-family Customers, the Contractor shall reduce its Single-family
Garbage collection rates by $0.54 per household per month. This amount
shall be modified by the Contract escalator provided for in Section 3.3.1
until the time this option is implemented. Upon notification by the City,
the Contractor shall work with the City to develop a mandatory collection
implementation plan which shall address transitional and enforcement
issues in advance of the implementation date.



2.3 Management

2.3.I Responsibility of Participants

2.3.1.1 Contractor's Responsibilities

Consistent with the responsibilities set forth otherwise in this
Contract, the Contractor shall be responsible for:

• Collecting Garbage in the City Service Area and delivering
the Garbage to the King County Disposal System, unless
otherwise directed by the City, and shall ensure that the
Contractor handles Garbage in accordance with the City's
interlocal agreements governing solid waste management.

• Collecting constmctionldemolition waste in the City
Service Area and delivering the waste to fully permitted
recycling, disposal or transfer sites in compliance with
King County's Comprehensive Solid Waste Management
Plan.

• Collecting, processing and marketing Recyclables and
Compostables collected by the Contractor in the City
Service Area.

• Providing cart and Container assembly, maintenance,
painting, stickeJingllabeling and re-stickeringllabeling and
delivery services listed or required in this Contract. .

• Performing customer service, including answering
telephone calls and e-mails, providing Information on
services, establishing Customer accounts and providing
appropriate Customer support.

• Billing, receiving, posting Customer payments and
deposits, and adding educational information to bills, if
requested by the City.

• Procuring all equipment and bearing all start-up, operating
maintenance, and transition costs for collection and
processing or disposal of Garbage, Recyclables and
Compostables, including proper safety equipment and
insurance for vehicles and workers.

• Providing and supervising all labor to accomplish the scope
of services required under this Contract, including labor to
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collect materials, maintain and distribute equipment and
related customer service functions.

• Operating a maintenance facility to house and service
collection equipment and acquiring all necessary land use,
building, operating, and business permits and licenses.

• Submitting all informational materials for public release to
the City for review and approval prior to release.

• Complying with all applicable laws.

• Meeting all non-discrimination and OSHA (Federal
Occupational Safety and Health Act of 1970)IWISHA
(Washington Industrial Safety and Health Act of 1973)
standards, and all environmental standards and regulations.

• Providing a safe working environment and comprehensive
liability insurance coverage as set forth in Section 6.4, and
providing proof of this insurance to the City annually.

• Providing a valid Contractor's performance and payment
bond in accordance with Section 6.5, and providing proof
of this bond to the City annually.

• Securing the prior written approval of the City and surety
before assigning or pledging money, or assigning,
subcontracting or delegating duties.

• Providing route maps to the City indicating the day of week
for each service.

• Submitting collection day changes to the City for review
and approval prior to notice being provided to Customers
and the change taking place. .

• Submitting prompt notices to the media regarding
modifications to the collection schedule due to inclement
weather.

• Maintaining Containers, vehicles and facilities in a clean,
properly labeled and sanitary condition.

• Meeting all City reporting, inspection and review
requirements.
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2.3.1.2

City of Des Moines
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• Providing outreach materials and programs, and assistance
with distribution and outreach as required in this Contract.

• Providing operating and safety training for all personnel,
including spill response training for all drivers.

• Notifying the City of intended changes in management not
less than sixty (60) days prior to the date of change. New
management shall also attend an introductory meeting
scheduled by the City during the sixty (60) day notification
period. Exception shall be made for termination for cause
or voluntary termination, in which case the Contractor shall
notify the City within twenty-four (24) hours of the
termination.

City's Responsibilities

Consistent with the responsibilities set forth otherwise in this
Contract, the City shall be responsible for:

• Overall project administration and final approval of
Contractor services and activities.

• Reviewing and approving Contractor compensation
adjustments due to changes in County disposal fees or price
indices.

• Directing and overseeing public education and outreach
with the cooperation and assistance of the Contractor.

• Monitoring and evaluating collection operations with the
cooperation and assistance of the Contractor.

• Reviewing and approving all assignment, pledging,
subcontracting or delegation of money or duties.

• Reviewing and approving collection days and rate changes.

• Reviewing and approving holiday schedule changes.

• Reviewing and approving all written or other informational
materials used in the City by the Contractor.

• Conducting performance reviews of the Contractor with the
Contractor's cooperation and assistance.

48 May 13,2011



• Holding periodic operations meetings with the Contractor,
as necessary.

2.3.2 Customer Service and Billing

The Contractor shall be responsible for providing all customer service
functions, including: answering Customer telephone calls and e-mail
requests, informing Customers of current services and charges, handling
Customer subscriptions and cancellations, receiving and resolving
Customer complaints, dispatching Drop-Box Containers and special
collections, correlating service levels to current invoices, all Customer
billing, and maintaining and regularly updating a user-friendly website.
These functions shall be provided at the Contractor's sole cost, with such
costs included in the Customer charges (see Attachment B).

2.3.2.1 Office Location

The Contractor shall maintain a principal office in King or
Pierce County within twenty (20) miles of the City limits. The
Contractor's office and customer service assistance shall be
accessible by a local area code and phone number, specifically
for use during this contract as the Contractor's primary
customer service line. On the termination of this Contract for
any reason, the Contractor shall relinquish its rights for use of
this phone number to the City or its assignee, effective the day
of termination, The Contractor's office hours shall be open at a
minimum from 8 a.m. to 5 p.m. daily, except Saturdays,
Sundays and recognized holidays. Representatives shall be
available at the Contractor's local office during office hours for
communication with the public and City representatives.
Customer calls shall be taken during office hours by a person,
not by voice mail.

The Contractor shall maintain an emergency telephone number
for use by City staff outside normal office hours. The
Contractor shall have a representative, or an answering service
to contact such representative, available at said emergency
telephone number during all hours other than normal office
hours.

2.3.2.2 Customer Service Requirements

2.3.2.2.1 Customer Service Representative Staffing

During office hours, the Contractor shall maintain
sufficient staff to answer and handle complaints
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and service requests from multiple incoming
telephone calls simultaneously. If incoming
telephone calls necessitate, the Contractor shall
increase staffing levels as necessary to meet
Customer service demands. The Contractor shall
also maintain sufficient staff to answer and
handle complaints and service requests made by
letter or e-mail, If staffing is deemed to be
insufficient by the City based on agreed-upon
performance measures in Section 2.2.3.2.3, the
Contractor shall increase staffing levels to meet
contractperformance criteria

The Contractor shall provide additional staffing
during the transition and implementation period,
and especially from six (6) weeks prior to the
commencement of new services, through the end
of the fourth month after the commencement of
new services, to ensure that sufficient staffing is
available to minimize Customer waits and
inconvenience. The Contractor shall receive no
additional compensation for increased staffing
levels during the transition and implementation
period. Staffing levels during the mobilization,
transition and implementation period shall be
subject to prior City review and approval.

Service Recipient Complaints and Requests

. The Contractor shall record all complaints and
service requests, regardless of how received,
including date, time, Customer's name and
address (if the Customer is willing to give this
information), method of transmittal, and nature,
date and manner of resolution of the complaint or
service request in a computerized daily log. Any
telephone calls received via the Contractor's non-
office hours answering service shall be recorded
in the log the following business day. The
Contractor shall make a conscientious effort to
resolve all complaints within twenty-four (24)
hours of the original call or e-mail, and service
requests within the times established throughout
this Contract for various service requests. If a
longer response time is necessary for complaints
or requests, the reason for the delay shall be noted
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in the log, along with a description of the
Contractor's efforts to resolve the complaint or
request.

TIle customer service log shall be available for
inspection by the City, or its designated
representatives, during the Contractor's office
hours, and shall be in a format approved by the
City. The Contractor shall provide a copy of this
log in an electronic format to the City with the
monthly report,

TIle Contractor shall provide sufficient field
service/sales staff and route manager personnel to
accurately set-up accounts and visit Customers at
their service location as needed - for example
during roll-out of service changes that impact
multiple accounts, or during establishment of new
Recycling or Compostables collection service
changes. The Contractor's field service/sales
staff shall be able to describe to Customers any
related service procedures and Container or
equipment needs, and be able to calculate any
related rate impacts that would arise from
implementing service change options. The
Contractor's field service/sales staff shall also be
responsible for completion of outreach and
tracking specified in Section 2.3.5, including
related required annual reporting.

Handlingof Customer Calls

All incoming telephone calls shall be answered
promptly and courteously, with an average speed
of answer of less than twenty (20) seconds. No
telephone calls shall be placed on hold for more
than two (2) minutes, and on a monthly basis, no
more than 10% of incoming telephone calls shall
be placed on hold for more than twenty (20)
seconds. A summary of these discrete
performancemeasures will be provided as part of
required monthly reporting. A Customer shall be
able to talk directly with a customer service
representative when calling the Contractor's
Customer service telephone number during office
hours. An automated voice mail service or phone
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2.3.2.2.4

2.3.2.2.5

answering system may be used when the office is
closed.

Corrective Measures

Upon the receipt of Customer complaints in
regards to busy signals or excessive delays in
answering the telephone, the City may request
and the Contractor shall submit a plan to the City
for correcting the problem. Once the City has
approved the plan, the Contractor shall have
thirty (30) days to implement the corrective
measures, except during the transition and
implementation period, during which time the
Contractor shall have one (I) week to implement
corrective measures. Corrective measures shall
be implemented without additional compensation
to the Contractor. Failure to provide corrective
measures shall be subject to performance fees.

InternetWebsite

The Contractor sball provide a Customer-friendly
Internet website accessible twenty-four (24) hours
a day, seven (7) days a week, containing
information specific to the City's collection
programs, including at a minimum, contact
information, collection schedules, material
preparation requirements, available services and
options, rates, inclement weather service changes
and other relevant service information for its
Customers. The website shall include an email
function for Customer communication with the
Contractor, and the ability for Customers to
submit service requests on-line. E-mailed
Customer service requests shall be answered the
next business day after receipt. The website shall
offer Customers the option to pay their service
bills on-line through a secured bill payment
system. Website content and design shall be
submitted for City approval a minimum of three
(3) days prior to planned roll-out of website
changes, and website content and design shall
continue to be subject to the City's approval
throughout the term of this Contract. The
Contractor shall update the website monthly, and
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more often if necessary, and provide links to the
City'S website. The website shall include contact
information translated into Spanish. The
Contractor's website shall minimize "pop-up"
windows, and not include adware, spyware or
third party tracking "cookies."

2.3.2.2.6 Full Knowledge of Programs Required

The Contractor's customer service representatives
shall be able to accurately describe all collection
services available to City Customers, including
the various services available to Single-Family
Residence, Multi-Family Complex and
Commercial Customers. For new Customers,
customer service representatives shall explain all
Garbage, Recyclables, Compostables and Food
Scrap collection options available depending on
the sector the Customer is calling from. For
existing Customers, the representatives shall
explain new services and options, and resolve
recycling issues, collection concerns, missed
pickups, Container deliveries, and other Customer
coricerns. Customer service representatives shall
be trained to inform Customers of all
Recyclables, Compostables and Food Scrap
preparation specifications. Policy questions
resolvable by the City shall be immediately
forwarded to the City for response. The
Contractor's customer service representatives
shall have real-time electronic access to customer
service data and history to provide efficient and
high-quality customer services.

2.3.3 Contractor's Customer Billing Responsibilities

The Contractor shall be responsible for all billing functions related to the
collection services provided under this Contract. All Single-Family
Residence Customers shall be billed at least quarterly, and Multi-Family
Complex and Commercial Customers shall be billed monthly. Customers
may be billed prior to receiving service, but the due date (or past due date)
shall be no sooner than the last day of service provided under that billing
cycle. The bill's due date shall be no sooner than fifteen (15) business days
after the date the bill is mailed. The Contractor may make account
adjustments for over- or under-charges, provided that under-charges may
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only be charged for services provided within ninety (90) days of the bill
date.

Billing and accounting costs associated with Customer invoicing shall be
borne by the Contractor, and are included in the service fees in Attaclunent
B. The Contractor may bill to Customers late payments and NSF
("bounced") check charges, as well as the actual third party costs of. bad
debt collection. Late fees shall not exceed one percent (I %) per month and
NSF charges shall not exceed twenty dollars ($20.00) per NSF check or
actual bank charges, whichever is greater.

Single-Family Residential Customers may temporarily suspend service due
to vacations or other reasons for as long and as often as desired in one (I)
week increments and be billed pro-rata for actual services received.

All Single-Family Residence Recyclables collection costs and revenues
shall be included in the Garbage collection rate and shall not be charged or
itemized separately. Subscription Compostables services shall be itemized
separately. All Multi-Family Complex Recyclables collection costs and
revenues shall be included in the Garbage collection rate and shall not be
charged or itemized separately, except as directed at the City's sole
discretion. Commercial Customer and Multi-Family Complex
Compostables services shall be itemized and charged separately. No
surcharges (such as environmental or fuel surcharges) shall be added to
invoices for Garbage, Recyclables or Compostables collection, including
Commercial Recycling collection, unless specifically authorized in writing
by the City.

The Contractor shall be responsible for the following:

• Generating combined Garbage, Recyclables and Compostables
collection bills. Bills must include a statement indicating the
Customer's current service level, current charges and payments, and
appropriate taxes and fees as well as the Contractor's customer service
contact information. Space shall be made available on bills for
including City contact information at the City's request.

• Accepting, processing and posting payment data each business day.

• Maintaining a system to monitor and report Customer subscription
levels, record Extra Unit Garbage and Compostables collected, place an
additional charge on the Customer's bill for the excess collection, and
charge for additional services requested and delivered. This system
shall maintain a Customer's historical account data for a period of not
less than two years.
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• Accepting and responding to Customer requests for service level
changes, missed or inadequate collection services, and additional
services.

• Collecting unpaid charges from Customers for collection services.

• Implementing rate changes as specified in Section 3.1 and 3.3.

• Including lines/space for customer service messages on Customer bills.
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• Including Contractor phone numbers for customer service on Customer
bills.

• Contractor will provide a discount to Single Family Customers that
choose to use a paperless invoicing and bill paying process. The
Contractor will notify the Customer of their invoice and accept
payment either through a credit card payment feature of the
Contractor's website or through the Customer's online banking
services. The Customer discount shall be no less than the appropriate
current single ounce first class rate as set by the US Postal Service.

• All Customers in any grouping targeted for receipt of printed
educational or outreach materials shall be included in Contractor's
mass-mailings of such materials regardless of Customer's billing
method status (such as web-based invoicing) or Customer's mail
receipt method (such as use of a Post Office Box rather than standard
curbsidemail service).

The Contractor shall be required to have procedures in place to backup and
minimize the potential for the loss or damage of the account servicing
(customer service, service levels and billing history) database. The
Contractor shall ensure that a daily backup of the account servicing
database is made and securely stored off-site. The Contractor shall also
provide the City with a copy of the customer service database via e-mail or
other electronic medium on a quarterly basis. The City shall have
unlimited rights to use the customer service database to develop targeted
educational and outreach programs, analyze service level shifts or rate
impacts, and/or to provide information to successor contractors.

Upon five (5) business dayswritten notice, the Contractor shall provide the
City with a paper and/or electronic copy at the City's discretion of the
requested Customer information and history, including but not limited to
Customer names, service and mailing addresses, contact information,
service levels and current account status. City requests for information
pertaining to five or fewer accounts shall be provided within one business
day.



(I) A log of complaints and resolutions for all collection
services and sectors. At a minimum, the complaint log
shall include Customer name and/or business name,
Customer's service address, contact telephone number,
date of complaint, a description of the complaint, a
description of how the complaint was resolved, the date
of recovery/resolution and any additional driver's notes
or comments.

As set forth in detail below, the Contractor shall provide monthly and
annual reports to the City. In addition, the Contractor shall allow the City
access to pertinent operations information related to compliance with the
obligations of this Contract, such as vehicle maintenance logs, disposal,
Compostables and recycling facility certified weight slips, and Customer
charges and payments.

2.3.4 Reporting

The Contractor shall provide weekly, monthly and annual reports to the
City. In addition, the Contractor shall allow City staff access to pertinent
operations information such as disposal facility certified weight slips and
vehicle maintenance logs.

2.3.4.1 Weekly Reports

On a weekly basis, by the end of the day each Monday, the
Contractor shall provide the City with a list of Customer-
initiated service stops logged the previous week. The
Contractor shall provide the Customer name, address,' service
level, phone number and the date of the service stop. The City
shall use this information to enforce its mandatory collection
requirements.

2.3.4.2 Monthly Reports

On a monthly basis, by the 15th of each month, the Contractor
shall provide a report containing information for the previous
month. Reports shall be submitted in electronic format
approved by the City and shall be certified to be accurate by
the Contractor. At a minimum, reports shall include:

(2) A tabulation of the number of single family,
commercial and multi-family accounts by service
level/Container size and service frequency. .

(3) A compilation of program participation statistics
including: a summary of multi-family and commercial
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2.3.4.3
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participation in recycling programs, set-out statistics for
Residential Garbage, Compostables and Recyclables
collection services, and log of bulky items.

(4) A compilation of total monthly and year-Io-date
summaries of Garbage, Recyclables and Compostables
quantities by collection sector.

(5) A summary of Recyclables quantities by collection
sector and by commodity, including processing residues
disposed and market prices.

(6) A summary of disposal or tipping facility locations and
associated quantities for Garbage, Recyclables and
Compostables as well as any changes in processing
procedures, locations or tipping fees.

(7) A list of dates, Customer names and addresses for
whom a free special recycling collection has been made
(Section 2.2.2.3).

(8) A description of any vehicle accidents infractions, or
insurance claims against Contractor.

(9) A description of any changes to collection routes,
Containers, vehicles (including the identification of
back-up vehicles not meeting contract standards with
the truck number and date of use), customer service or
other related activities affecting the provision of
services; and

(10) Call Center performance as outlined in Section 2.3.2.2.

If collection vehicles are used to service more than one
Customer sector or jurisdiction, the Contractor shall develop an
apportioning methodology that allows the accurate calculation
and reporting of collection quantities. The apportioning
methodology shall be subject to prior review and approval by
the City and shall be periodically verified through field testing
by the Contractor.

Annual Reports

On an annual basis, by the last working day of January, the
Contractor shall provide an electronic report containing the
following information:
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(I) A consolidated summary and tabulation of the monthly
reports, described above.

(2) A discussion of highlights and other noteworthy
experiences, along with measures taken to resolve
problems, increase efficiency, and increase participation
in Compostables and Recyclables collection programs.

(3) A discussion of promotion and education efforts and
accomplishments.

(4) An inventory of current collection, delivery, spare and
other major equipment, including make, model, year, and
accumulatedmiles.

(5) A list of multi-family' and commercial recycling sites
pursuant to Section 2.3.5.

2.3.4.4 Ad Hoc Reports

The City may request from the Contractor up to six (6) ad-hoc
reports each year, at no additional cost to the City. These
reports may include customer service database tabulations to
identify specific service level or participation patterns or other
similar information. Reports shall be provided in the City-
defined format and software compatibility. These reports shall
not require the Contractor to expend more than one hundred
(100) staff hours per year to complete.

If requested by the City, the Contractor shall provide daily
route information for all service sectors and collection streams
for the purpose of evaluating potential collection system
changes during the term of the Contract. Information received
by the City and in the Contractor's possession shall be subject
to existing laws and regulations regarding disclosure, including
the Public Records Act, Chapter 42.56 RCW and shall be
subject to the provisions of Section 6.8 below.

2.3.5 Promotion and Education

The Contractor shall have primary responsibility for providing service-
oriented information and outreach to Customers and implementing on-
going recycling promotion, at the direction of the City. The Contractor
shall also incorporate general waste reduction, minimization and reuse
elements in to its promotion and education program.
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The Contractor shall maintain a complete list of all Multi-Family Complex
sites within the City Service Area, and the status of each site's participation
in Contractor-provided services. The Contractor shall annually contact, by
telephone or site visit, the manager or owner of each site to encourage
participation and inform the manager or owner of all available services and
ways to decrease Garbage generation. Printed informational materials
discussing waste prevention and recycling service options shall be prepared
and distributed to support contact with Multi-Family Complex and
Commercial Customer sites. This contact shall be coordinated with City
and King County promotional efforts, The Contractor shall include with its
annual report the list of Multi-Family Complex and Commercial Customer
sites; Garbage, recycling and Compostables status; Container sizes, service
frequency, and types; Customer contact dates and outcome of such
contacts; and suggestions for increasing participation or other program
improvements.

The Contractor shall keep the public informed of programs and encourage
participation through an Annual Service Update. Each fall, the Contractor
shall provide an Annual Service Update for each service sector, the format,
content and timeframe of which shall be subject to prior review and
approval by the City. The Annual Service Update shall be mailed to all
Customers and, at a minimum, shall include an informational brochure
indicating rates, all services available, preparation and other service
requirements, contact information, inclement weather and other policies, a
collection schedule calendar applicable to each recipient's routes and other
useful Customer information.
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The Contractor shall develop, print, periodically update and maintain
sufficient quantities of new Customer information materials, the format and
content of which shall be subject to prior review and approval by the City.
Upon approval, materials shall be mailed to every new Customer prior to
the Customer's first billing and shall, at a minimum, include a statement of
applicable rules and service policies, rates, services and preparation
requirements, collection days in calendar format, Contractor customer
service information and City contact information. Contractor's materials
shall be TTY accessible and Contractor shall provide alternative language
formats upon request.

The Contractor shall permit the City to insert, at no charge, single-sheet
information bulletins into Customer bills. When the insert is beyond one
page and increases Contractor cost, the City shall pay the incremental
difference. The City and Contractor shall work cooperatively for timely
inclusion of such materials.



2.3.6 Field Monitoring

The City may periodically monitor collection system parameters such as
participation, Container condition, Container weights, waste composition
and Customer satisfaction. The Contractor shall assist the City by
coordinating the Contractor's operations with the City's field monitoring to
minimize inconvenience to Customers, the City and the Contractor.

2.3.7 Transition to Next Contractor

The Contractor shall be expected to work with the City and any successive
contractor(s) in good faith to ensure a minimum of Customer disruption
during the transition period. Container removal and replacement shall be
coordinated between the Contractor and a successive contractor to occur
simultaneously in order to minimize Customer inconvenience.

The Contractor shall provide a detailed updated Customer list, including
Customer name, service address, mailing address, and collection and
Container rental service levels to the successive contractor within seven (7)
days request of the City.

The parties recognize that a failure to comply with this provision will
damage the City, but that determination of such damage will be difficult
and burdensome; therefore, the parties agree that in the event of a breach of
this provision the Contractor, or the Contractor's surety, shall pay the City
one hundred thousand dollars ($100,000.00) for the material breach of this
contract provision. Payment shall be made within twenty (20) business
days of the end of this contract.

3. COMPENSATION

3.1 Compensation to the Contractor

3.1.1 Rates

The Contractor shall be responsible for billing and collecting funds from
Single-Family Residence, Multi-Family Complex and Conunercial
Customers in accordance with the charges for services listed in Attachment
B. The Contractor may reduce or waive at its option, but shall not exceed,
the charges listed in Attachment B. The Contractor shall charge Drop-box
Customers the actual disposal cost plus ten (10) percent to reflect the
Contractor's costs and margin related to handling the pass-through disposal
component of that service. These payments shall comprise the entire
compensation due to the Contractor. In no event shall the City be
responsible for money that the Contractor, for whatever reason, is unable to
collect.
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3.1.2 Itemization on Invoices

City, King County and Washington State solid waste, utility and/or sales
taxes shall be itemized separately on Customer invoices and added to the
charges listed in Attachment B. The Contractor shall not charge separately
for the collection of Source-Separated Recyclables other than Commercial
Recyclables above the limit of the included embedded Commercial
Recyclables program as defined in Section 2.2.7.3. The City
administrative fee shall not be itemized separately on Customer invoices.

3.1.3 Discontinuing Service for Nonpayment

The Contractor may use any legal means, including appropriate lien rights,
to enforce Customer payment obligations and may discontinue service to
non-paying Customers provided that such Customers are provided with ten
(10) days prior written notice that service will be discontinued for non-
payment. The Contractor may charge a one-time twenty dollar ($20.00)
cart redelivery fee to Customers who want to restart service who have
previously had their service terminated for nonpayment and had carts
removed. The cart redelivery fee shall be applied as a flat charge,
regardless of the number of carts delivered (e.g. Garbage, RecyclabJes and
.Compostables).

3.2 Compensation to the City

The Contractor shall pay to the City a one-time contract signing fee of Forty
Thousand dollars ($40,000.) to cover City staff and consultant costs of procuring this
Contract.

The Contractor shall also pay to the City a thirteen percent (13%) city fee, based on
gross receipts received during the prior month on or before the fifth day of each
month during the term of this Contract, starting on November 1, 2011. The
Contractor shall remit the city fee received on all payments received under this
Contract, including Customer payments received after the termination date of this
Contract. Itemized taxes such as the City's utility tax, the King County hazardous
waste fee and State Refuse tax are excluded from the definition of gross receipts.

The rates included in Attachment B, as modified during the term of this Contract,
include the city fee and Customers shall not be separately charged an itemized city
fee.

The Contractor shall fully participate with any City billing audit to confirm the
Contractor's actual receipts during any accounting period during the term of the
Contract. The audit shall be confined to confirmingcustomer billing rates, Contractor
receipts for services provided under this Contract, and bad debt recovery..
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The administrative fee may be changed by the City in any year, provided that the
change in synchronized with the annual Contractor rate modification described in
Section 3.3. The City shall notify the Contactor of the new administrative fee for the
following year by September I", and the Contractor shall itemize and include the
appropriate adjustment in its Rate Adjustment Statement provided October I't of each
year. In the event that the administrative fee is adjusted, either up or down, the
Contractor shall add or subtract an amount equivalent to the state excise tax (1.8% in
2010), as may be adjusted from time to time by the State of Washington.

In addition, the Contractor shan be responsible for payment of all applicable permits,
licenses, fees and taxes as described in Section 6.13, Permits and Licenses.

3.3 Compensation Adjustments

3.3.1 Annual Rate Adjustment

The Contractor's collection service charges, excluding waste disposal fees, for each
level of service shall increase or decrease every year by an inflation adjustment factor
based on three indices, The three indices and their weights are:

1. the consumer price index (CPI) for Urban Wage Earners and Clerical Workers
for the Seattle-Tacoma-Bremerton Area, Series ID No. CWURA423SAO, or
successor indices, which will have a weight of 42%,

2. the Northwest Pipeline Corp., Canadian Border (SUMAS) monthly index as
published by Platts Inside FERC'S Gas Market Report or successor index,
which will have a weight of 8% and,

3. the Employment Cost Index (ECI) for Private Industry, in current dollars, not
seasonally adjusted, December 2005=100, for service providing industries,
Series ID No.CIU201 SOOOOOOOOOI(B,H), which will have a weight of 50%.

The first inflation adjustment shall occur on January 1, 2012. The inflation
adjustment factor, for the calandar year beginning January 2013, and for each
subsequent calandar year, will be calculated by taking the weighted average, based on
the weights above, of the percentage difference between the three indices' values
according to the following methodology:

CPI - The trailing twelve month average CPl (measured from July to June) of each
year versus the base period's trailing twelve month average value.

Fuel- The trailing twelve month average spot price of each year (July-June) per
MMBtu versus the base period's twelve month trailing average spot price.
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ECl- The trailing four quarter average value as of the second quarter (Q2) of each
year versus the trailing four quarter average value as of the second quarter (Q2) in the
base period.

The initial base period is 2011.

The non-disposal component of all rates in Attachment B shall be multiplied by this
calculated inflation adjustment factor and added to the current non-disposal
component of all rates in order to determine the new adjusted rate. Adjustments to the
Contractor's collection service charge shall be made in units of one cent ($0.01).
Fractions less than one cent ($0.01) shall not be considered when making
adjustments.

The Contractor's calculations shall be provided to the City no later than September
1st prior to the Adjustment Date and the City shall have thirty (30) days to confirm
the Contractor's rate modification calculations. On City approval, which shall not be
unreasonably withheld or delayed, the new rates shall take effect on January lst of the
next year, and Customers shall be notified in November, at least forty-five (45) days
prior to the date adjusted rates become effective. Should ratepayers not receive
timely notification due to missed deadlines, rate calculation errors by the Contractor,
or rate disapproval by the City, implementation of the new rates shall be delayed by
one month without opportunity for recovery of lost revenue.

3.3.2 Disposal Fee Adjustments

Disposal Fee adjustments shall be made to Contractor collection rates to
reflect increases or decreases in King County disposal fees for solid waste.
In the event of a change in disposal fees, the disposal fee component of
rates charged to Customers shall be adjusted, based on Container content
weights specified in Attachment B of this Contract.

Specific examples of rate modifications due to Inflation Index and disposal
fee changes are provided inAttachment C.
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3.3.3 Changes in Disposal/Processing Sites and Tipping Fees

The Contractor assumes all risk for the processing and marketing of
RecyclabJes and Compostables. If the Contractor is required by the City to
use processing sites or markets other than those being used at the initiation
of this Contract, the Contractor may submit a detailed proposal for a rate
adjustment to reflect any additional costs or savings to the Contractor. The
City and Contractor agree to negotiate in good faith any changes to the
rates to offset these costs or savings.

If the County's Bow Lake and Algona Transfer Stations become
unavailable for more than one week and the Contractor is required to haul
Garbage to an alternative County disposal location in excess of ten (10)
miles from the intersection of Kent-Des Moines Road and 16th, the
Contractor shall be allowed a temporary surcharge on Customer bills
equivalent to $2.50 per mile per truck trip above the ten (10) mile limit.
The eligible distance shall be based on measuring the road distance
between the referenced intersection and the transfer section, minus ten (10)
miles. The result shall be multiplied by $2.50 and shall be the
compensation for each truck load of Garbage delivered to the alternative
site by the Contractor. The Contractor's allocation of the surcharge to each
service level shall be reviewed and approved by the City prior to
implementation.

3.3.4 Other Modifications

The Contractor shall not adjust or modify rates due to employee wage
increases, the value ofRecyclables, Garbage collection service level shifts,
or other changes affecting the collection system. At the time of the City's
decision to extend this Contract through invoking contract extension
options, the Contractor can present a request for relief for any adverse
market changes that have occurred during the previous period of the
Contract. TIle City is under no obligation to give consideration for those
adverse changes as a condition for invoking the contract extension option.

If new City, King County, Washington State or Federal taxes are imposed
or the rates of existing taxes are changed after the execution date of this
Contract, and the impact of these changes results in increased or decreased
Contractor costs in excess of five thousand dollars ($5,000) annually, the
Contractor and City shall enter into good faith negotiations to determine
whether compensation adjustments are appropriate and if so, to determine
the amount and the method of adjustment. Any adjustment in Contractor
charges will coincide with the annual rate adjustment process described in
this Section 3.3.



3.4 Change in Law

Changes in federal, state or local laws or regulations or a continuing Force Majeure
event that results in a detrimental change in circumstances or a material hardship for
the Contractor in performing this Contract may be the subject of a request by the
Contractor for a rate adjustment, subject to review and approval by the City, at the
City's reasonable discretion. If the City requires review of the Contractor's financial
or other proprietary information in conducting its rate review, at the request of the
Contractor, the City shall retain a third-party to review such information at the
Contractor's expense, and may take any other steps it deems appropriate to protect the
confidential nature of the Contractor's documents and preserve the Contractor's
ongoing ability to remain competitive.

4. FAILURE TO PERFORM, REMEDIES, TERMINATION

The City expects high levels of Customer service and collection service provision.
Performance failures shall be discouraged, to the extent possible, through automatic
performance fees for certain infractions and through Contract default for more serious lapses
in service provision. Section 4.1 details infractions subject to automatic or performance fees,
and Section 4.2 details default provisions and procedures.

4.1 Performance Fees

The Contractor may be subject to performance fees for the following acts or
omissions if documented in an incident report presented by the City to the Contractor.
The City reserves the right to make periodic, unscheduled inspection visits or use
other means to determine the Contractor's compliance with the Contract. Deductions
for misses will not be applied for collections prevented by weather or holiday
rescheduling or collections missed due to labor disruptions during the first week of
the disruption. Performance fees are as follows:

Collection before or after the times specified
in Section 2.1.4, except as expressly
permitted by the City.

Two Hundred Fifty Dollars ($250) per
truck route (each truck on each route is a
separate incident).
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Repetition of complaints on a route after Twenty-Five dollars ($25) per incident,
notification, including, but not limited to, not to exceed thirty (30) complaints per
.failure to replace Containers in designated huck per day.
locations, spilling, not closing gates, not
replacing lids, use of profanity, creation of
excessive noise, collection of Commercial
Containers in Residential areas outside hours
specified herein for Residential areas,
crossing or driving over planted areas,
observed reckless driving, or similar
violations.

Failure to collect spilled materials. Twice the cost of cleanup to the City or
King County, plus Five Hundred Dollars
($500) per incident.

Failure to maintain placards on service Two Hundred Fifty Dollars ($250) per
vehicles as required by Section 2.1.14 vehicle, per day.

Curable Leakage from Contractor vehicles or Two Hundred Fifty Dollars ($250) per
vehicle contents, observed by the City, its vehicle, per day, plus clean up costs.
agents or photographed by Customers.

Failure to collect missed materials within one One Hundred Dollars ($100) per incident
(1) business day after notification. to a maximum of Five Hundred Dollars

($500) per truck per day on Single-Family
Residence routes and no maximum for
Multi-Family Complex and Commercial
Customer routes.

Missed collection of entire block segment of One Hundred Fifty Dollars ($150) per
Single-Family Residences (excluding block segment if collection is performed
collections prevented by inclement weather). the following day; Five Hundred Dollars

($500) if not collected by the following
day.

Collection as Garbage or disposal as Garbage One Hundred Dollars ($100) per incident,
of Source-Separated Recyclables or up to a maximum of One Thousand
Compostables in clearly identified Dollars ($1,000) per truck, per day.
Containers, bags or boxes.

Collection of Garbage containing visible Twenty-Five Dollars ($25) per incident.
quantities of Yard Debris.
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Rejection of Garbage, Recyclables or Yard Twenty-Five Dollars ($25) per incident.
Debris without providing documentation to
the Customer of the reason for rejection.

Failure to deliver Detachable Containers to Fifty Dollars ($50) per Container per day.
new Corrunercial Customers within three (3)
business days.

Failure to deliver carts, Detachable Fifty Dollars ($50) per Container per day.
Containers, or Drop-Box Containers within
three (3) business days of request to Multi-
Family Complex or Corrunercial Customers.

Failure to deliver Garbage, Recycling or Fifteen Dollars ($15) per Container per
Compostables Carts within seven (7) days of day.
request to Single-Family Residence
Customers.

Delivery or use of incorrectly labeled or Twenty-five Dollars ($25) per Container
colored Container per day.

Substantial misrepresentation by Contractor Five Thousand Dollars ($5,000) per
in records or reporting. incident.

Failure to provide required reports on time. Two Hundred Fifty Dollars ($250) per
incident.

Failure to maintain clean and sanitary Fifty Dollars ($50) per incident, up to
Containers, vehicles, and facilities. maximum of One Thousand Dollars

($1,000) per inspection.

Landfilling or incineration of Recyclables or One Thousand Dollars ($1,000) per
Compostables in violation of Section 2.1.11 vehicle, per incident.
without tile express written permission of the
City.

Failure to meet recycling processing One Thousand Dollars ($1,000) per
performance requirements of Section 2.1.11. month, for any occurrence during that

month.

Failure to meet customer service ring and on- Two Hundred Fifty Dollars ($250) per
hold time performance customer service incident.
requirements.
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Failure to include instructionallpromotional Fifty Dollars ($50) per incident.
materials when Garbage, Recycling and/or
Compostables Carts are delivered.

The parties acknowledge the difficulty in anticipating actual damages to remedy the
damage. The parties further agree that the performance fees listed in this Section
represent a reasonable estimate of the loss likely to result from the remedy for the
damage.

Nothing in this Section shall be construed as providing an exclusive list of the acts or
omissions of the Contractor that shall be considered violations or breaches of the
Contract and, except for those listed breaches set forth above, the City reserves the
right to exercise any and all remedies it may have with respect to these and other
violations and breaches. The performance fees schedule set forth here shall not affect
the City's ability to terminate this Contract as described in Section 4.2.

Performance fees, if assessed during a given month, shall be invoiced by the City to
the Contractor. Performance fees may be levied only if documented in an incident
report presented by the City to the Contractor. Performance fees shall only be
assessed after the Contractor has been given the opportunity, but has failed to rectify
the deficiencies of which it has been notified. The Contractor shall pay the City the
invoiced amount within thirty (30) days of billing. Failure to pay performance fees
shall be considered a breach of this Contract.

Any performance fees imposed under this Section may be appealed by the Contractor
to the City. The Contractor shall be allowed to present evidence as to why the
amount of performance fees should be lessened or eliminated. The decision of the
City shall be final.

4,2 Contract Default
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The Contractor shall be in default of this Contract if it violates any provision of this
Contract. In addition, the City reserves the right to declare the Contractor to be in
default in the event of any violation, which shall include, but not be limited to, the
following:

(I) The Contractor fails to commence the collection of Garbage, Recyc1ables or
Compostables, or fails to provide any portion of service under the Contract on
November I, 20 I 1 or for a period of more than five (5) consecutive days at any
time during the term of this Contract.

(2) The Contractor fails to obtain and maintain any permit required by the City,
King County, or any federal, state or other regulatory body in order to collect
materials under this Contract.



(3) The Contractor's noncompliance creates a hazard to public health or safety.

(4) The Contractor repeatedly or persistently acts or fails to act in a manner that is
subject to performance fees in excess of ten thousand dollars ($10,000.00)
during any consecutive twelve (12) month period.

(5) The Contractor fails to maintain, in good standing, surety and insurance
required by this Contract.

The City reserves the right to pursue any remedy available at law for any default by
the Contractor. In the event of default, the City shall give the Contractor ten (10)
days prior written notice of its intent to exercise its rights, stating the reasons for such
action. However, if an emergency shall arise that does not allow ten (10) days prior
written notice, the City shall immediately notify the Contractor of its intent to
exercise its rights immediately, If the Contractor cures the stated reason within the
stated period, or initiates efforts satisfactory to the City to remedy the stated reason
and the efforts continue in good faith, the City may opt to not exercise its rights for
the particular incident. If the Contractor fails to cure the stated reason within the
stated period, or does not undertake efforts satisfactory to the City to remedy the
stated reason, then the City may at its option terminate this Contract.
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If the Contractor abandons or violates any portion of this Contract, fails to fully and
promptly comply with all its obligations, or fails to give any reason satisfactory to the
City for noncompliance, and fails to correct the same, the City, after the initial ten
(10) days notice, may declare the Contractor to be in default of this Contract and
notify the Contractor of the termination of this Contract. A copy of said notice shall
be sent to the Contractor and surety on its performance bond.

Upon receipt of such notice, the Contractor agrees that it shall promptly discontinue
the services provided under this Contract. The surety may, at its option, within ten
(10) days from such written notice, assume the services provided under this Contract
that the City has ordered discontinued and proceed to perform same, at its sole cost
and expense, in compliance with the terms and conditions of the Contract, and all
documents incorporated herein. Pending consideration by the surety of said option to
assume the services provided under this Contract, the City may employ such work
force and equipment as it may deem advisable to continue the services provided
under this Contract. The cost of all labor, equipment and materials necessary for such
services provided under this Contract shall be paid by the Contractor in full.

ill the event that the surety fails to exercise its option within the ten (10) day period,
the City may complete the services provided under this Contract or any part thereof,
either through its own work force or by contract, and to procure other vehicles,
equipment and facilities necessary for the completion of the same, and to charge the
same to the Contractor and/or surety, together with all reasonable costs incidental
thereto.



All vehicles, Facilities, equipment and property used by the Contractor shall be listed
in an inventory supplied to the City and updated annually ("Contractor's Inventory").
Unless an approved replacement or substitute is provided, all vehicles, Facilities,
equipment and property identified in the Contractor's Inventory for use in the
performance of this Contract shall be available for the City's use in the case of default
in collecting Solid Waste, Recyclables and Compostables in the City for the duration
of this Contract; when provided, this Section applies to any replacement or substitute.
Rent for the City's use of Contractor's Inventory shall be negotiated between the
parties based upon the historical cost of the inventory less any accumulated
depreciation. Disputes shall be resolved in accordance with this Contract.

The City shall be entitled to recover from the Contractor and its surety as damages all
expenses incurred, including reasonable attorney's fees, together with all such
additional sums as may be necessary to complete the services provided under this
Contract, together with any further damages sustained or to be sustained by the City.

If City employees provide Garbage, Compostables and/or Recyclables collection, the
actual incremental costs of City labor, overhead and administration shall serve as the
basis for a charge to the Contractor.

4.3 Availability of Collection Vehicles

5. NOTICES

All notices required or contemplated by this Contract shall be personally served or mailed
(postage prepaid and return receipt requested), addressed to the parties as follows:

To City: City Manager
City of Des Moines
21630 11til Avenue S, Suite D
Des Moines, WA 98198

To Contractor: CleanS capes, Inc.
5939 4'h Ave S
Seattle, WA 98108

6. GENERAL TERMS

6.1 Collection Right

The Contractor shall be the exclusive provider with which the City shall contract to
collect Garbage, Compostables and Recyclables and construction/demolition
materials placed in Contractor-owned Containers and set out in the regular collection
locations within the City Service Area. When asked by the Contractor, the City shall
make a good faith effort to protect this right of the Contractor; however, the City shall
not be obligated to join or instigate litigation to protect the right of the Contractor.
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The Contractor may independently enforce its rights under this Contract against third
party violators, including but not limited to seeking' injunctive relief, and the City
shall use good faith efforts to cooperate in such enforcement actions brought by
Contractor (without obligating the City to join any such litigation). Such efforts may
include but not be limited to cease and desist letters, assistance with documenting
violations and other activities as City staff time allows.

This contract provision will not apply to: Garbage, Recyclables or Compostables
self-hauled by the generator; Source-Separated Recyclables hauled by common or
private carriers (including drop-off recycling sites) from Commercial premises that
contain at least ninety 'percent (90%) recyclable materials; construction/demolition
waste hauled by self-haulers or construction contractors in the normal course of their
business; Garbage, Recyclables or Compostables handled by retailers or maintenance
services who provide ancillary services unrelated to Curb collection services (e.g.
carpet installers, fumiture delivery/pick-up, site clean-up services which include
loading/sweeping, etc.); Compostables generated and hauled by private landscaping
services; or Compostables hauled by corrnnon or private carriers from Commercial
premises that contain at least ninety percent (90%) Compostablematerials.

The Contractor shall retain responsibility for Garbage, Recyc1ables,
construction/demolition materials and Compostables once these materials are placed
in Contractor-owned Containers and the Contractor shall have no responsibility for
thesematerials prior to the time they are placed in Contractor-owned Containers. The
Contractor shall retain revenues it gains from the sale of Recyclables,
construction/demolition materials or Compostables. Likewise, a tipping or
acceptance fee charged for Recyclables, construction/demolition materials or
Compostables shall be the financial responsibility of the Contractor.

The City shall work with the Contractor, other haulers and processors, and other
regional governments to develop a reasonable definition of what constitutes
legitimate construction/ demolition recycling for the purposes of interpreting
collection authorities. Once a reasonable recycling threshold or "test" is developed
with King County, the City and Contractor shall negotiate and amend this Agreement
accordingly.

6.2 Access to Records

The Contractor shall maintain in its local office full and complete operations,
Customer, financial and service records that at any reasonable time shall be open for
inspection and copying for any reasonable purpose by the City. In addition, the
Contractor shall, during the Contract term, and at least five (5) years thereafter,
maintain in an office in Washlngton State reporting records and billing records
pertaining to the Contract that are prepared in accordance with Generally Accepted
Accounting Principles, reflecting the Contractor's services provided under this
Contract. Those Contractor's accounts shall include but shall not be limited to all
records, invoices and payments under the Contract, as adjusted for additional and
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deleted services provided under this Contract. The City shall be allowed access to
these records for audit and review purposes,

The Contractor shall make available copies of certified weight slips for Garbage,
Recyclables and Compostables on request within two (2) business days of the request.
The weight slips may be requested for any period during the term of this Contract.

The Contractor shall allow the City to interview any person and to review any
evidence in the Contractor's possession or control that may assist the City in
determining whether and by what amount: (I) the Contractor is entitled to
reimbursement or increased rates under the contract; (2) the City is entitled to a
reduction in rates under the contract; or (3) tile Contractor is in compliance with the
contract.

6.3 Contractor to Make Examinations
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The Contractor has made its own examination, investigation and research regarding
proper methods of providing the services required under this Contract, and all
conditions affecting the services to be provided under this Contract, and the labor,
equipment and materials needed thereon, and the quantity of the work to be
performed as set forth by the Contract. The Contractor agrees that it has satisfied
itself based on its own investigation and research regarding all of such conditions,
that its conclusion to enter into this Contract is based upon such investigation and
research, and that it shall make no claim against the City because of any of the
estimates, statements or interpretations made by any officer or agent of the City that
may be erroneous.

With the exception of Force Majeure events or as otherwise provided in this Contract,
the Contractor assumes the risk of all conditions foreseen and unforeseen, and agrees
to continue to provide services under this Contract without additional compensation
under whatever circumstances may develop other than as provided herein.

6.4 Insurance

The Contractor shall procure and maintain, for the duration of the Contract, insurance
against claims for injuries to persons or damage to property that may arise from or in
connection with the performance of the services provided under this Contract
hereunder by the Contractor, their agents, representatives, employees or
subcontractors. The cost of such insurance shall be paid by the Contractor. Failure to
make insurance payments and to keep policies current shall be cause for contract
default in accordance with Section 4.2.

No Limitation. Contractor's maintenance of insurance as required by the agreement
shall not be construed to limit the liability of the Contractor to the coverage provided
by such insurance, or otherwise limit the City'S recourse to any remedy available at
law or in equity.



6.4.1 Minimum Scope of Insurance

Contractor shall obtain insurance that meets or exceeds the following of the
types described below:
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(1) Automobile Liability insurance covering all owned, non-owned, hired
and leased vehicles. Coverage shall be written on Insurance Services
Office (ISO) form CA 00 0] or a substitute form providing equivalent
liability coverage. The policy shall be endorsed to provide contractual
liability coverage. The City shall be named as an additional insured
under the Contractor's Automobile Liability insurance policy with
respect to the work performed for the City, using ISO additional
insured endorsement CG 20 48 02 99 or a substitute endorsement
providing equivalent coverage.

(2) Commercial General Liability insurance shall be written on ISO
occurrence form CG 00 Oland shall cover liability arising from
premises, operations, independent contractors, products-completed
operations, personal injury and advertising injury, and liability
assumed under an insured contract. The Commercial General Liability
insurance shall be endorsed to provide the Aggregate per Project
Endorsement ISO form CG 25 03 II 85. There shall be no
endorsement or modification of the Commercial General Liability
insurance for liability arising from explosion, collapse or underground
property damage. The City shall be named as an additional insured
under the Contractor's Commercial General Liability insurance policy
with respect to the work performed for the City, using ISO additional
insured endorsement CG 20 10 11 85 or a substitute endorsement
providing equivalent coverage.

(3) Workers' Compensation coverage as required by the Industrial
Insurance laws of the State of Washington.

(4) Contractor's Pollution Liability Pollution Legal Liability insurance
covering losses caused by pollution conditions that arise from the
operations of the Contractor.

(5) Hazardous Waste Hauling. To the Automobile Liability Minimum
Scope of Insurance, add Pollution Liability coverage at least as broad
as that provided under ISO Pollution Liability-Broadened Coverage
for Covered Autos Endorsement CA 99 48 and the Motor Carrier Act
Endorsement (MCS 90) shall be attached.
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6.4.2 Minimum Amounts of Insurance

Contractor shall maintain the following insurance limits:

(1) Automobile Liability insurance with a minimum combined single
limit for bodily injury and property damage of $5,000,000 per
accident.

(2) Commercial General Liability insurance shall be written with limits
no less than $5,000,000 each occurrence, $5,000,000 general
aggregate and a $2,000,000 products-completed operations aggregate
limit.

(3) Workers' Compensation coverage as required by the Industrial
Insurance laws of the State of Washington.

(4) Contractor's Pollution Liability The Pollution Legal Liability
insurance shall be written in an amount of at least $3,000,000 per loss,
with an annual aggregate of at least $3,000,000. Coverage may be
written on a claims-made basis.

6.4.3 Deductibles and Self-Insured Retentions

Any deductibles or self-insured retentions must be declared to and
approved by the City. In the event the deductibles or self-insured
retentions are not acceptable to the City, the City reserves the right to
negotiate with the Contractor for changes in coverage deductibles or self-
insured retentions; or alternatively, require the Contractor to provide
evidence of other security guaranteeing payment of losses and related
investigations, claim administration and defense expenses.

6.4.4 Other Insurance Provisions

The insurance policies are to contain, or be endorsed to contain, the
following provisions for Automobile Liability, Commercial General
Liability, and Contractor's Pollution Liability coverage:

(1) The Contractor's insurance coverage shall be the primary insurance
with respect to the City, its officials, employees and volunteers. Any
Insurance, self-insurance, or insurance pool coverage maintained by
the City shall be in excess of the Contractor's insurance and shall not
contribute with it.

(2) Coverage shall state that the Contractor's insurance shall apply
separately to each insured against whom claim is made or suit is
brought, except with respect to the limits of the insurer's liability.



With the following: "Should any of the above described policies
be canceled, lapse, or be reduced as to coverage before the
expiration date thereof, the issuing company shall mail thirty (30)
calendar days prior written notice to the below named Certificate
holder and Additional Insured, the City of Des Moines, by certified
mail. "

(3) The Contractor's insurance shall be endorsed to state that coverage
shall not be cancelled by either party, except after thirty (30) days
prior written notice by certified mail, return receipt requested, has
been given to the City.

6.4.5 Acceptability of Insurers

Insurance is to be placed with insurers with a current A.M. Best rating of
not less than A: VIII.

6.4.6 Verification of Coverage

The Contractor shall furnish the City with original certificates including,
but not necessarily limited to, the additional insured endorsement,
evidencing the insurance requirements of the Contractor before
commencement of the work.

6.4.7 Subcontractors

The Contractor shall include all subcontractors as insured under its policies
or shall furnish separate certificates and endorsements for each
subcontractor before commencement of the work. All coverages for
subcontractors shall be subject to all of the same insurance requirements as
stated herein for the Contractor.

6.4.8 ACORD Form

The policy shall be endorsed to provide the following revised language at
the bottom ofthe ACORD Form:

Replace: "Should any of the above described policies be canceled
before the expiration date thereof, the issuing company shall
endeavor to mail thirty (30) days written notice to the below
named Certificate holder, but failure to mail such notice shall
impose no obligation or liability of any kind upon the company."
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In the event an action is brought against the City for which indemnity may
be sought against the Contractor, the City shall promptly notify the
Contractor in writing. The Contractor shall have the right to assume the
investigation and defense, including the employment of counsel and the
payment of all expenses. On demand of the City, the Contractor shall at its
own cost and expense defend, and provide qualified attorneys acceptable to
the City under service contracts acceptable to the City to defend, the City,
its officers, employees, agents and servants against any claim in any way
connected with the events described in Section 6.6.1. The City shall fully
cooperate with the Contractor in its defense of the City, including
consenting to all reasonable affirmative defenses and counterclaims
asserted on behalf of the City. The City may employ separate counsel and

6.5 Performance Bond

The Contractor shall provide and maintain at all times a valid Contractor's
Performance and Payment Bond or bonds, letter of credit or other similar instrnment
acceptable to and approved in writing by the City in the amount of five hundred
thousand dollars ($500,000.00). The bond, letter of credit or other similar instrument
shall be issued for a period of not less than one year, and the Contractor shall provide
a newbond, letter of credit or similar instrnment, and evidence satisfactory to the City
of its renewability, no less than sixty (60) calendar days prior to the expiration of the
bond, letter of credit or other similar instrument then in effect. The City shall have
the right to call the bond, letter of credit or other similar instrument in full in the event
its renewal is not confirmed prior to five (5) calendar days before its expiration.
Failure to make bond payments and to keep the bond current shall be cause for
contract default in accordance with Section 4.2.

6.6 Indemnification

6.6.1 Indemnify and Hold Harmless

The Contractor shall indemnify, hold harmless and defend the City, its
elected officials, officers, employees, volunteers, agents and
representatives, from and against any and all claims, actions, suits, liability,
loss, costs, expenses, and damages of any nature whatsoever, including
costs and attorney's fees in defense thereof, or injuries, sickness or death to
persons, or damage to property, which is caused by or arises out of the
Contractor's exercise of duties, rights and privileges granted by the
Contract, provided, however, that the Contractor's obligation to indemnify,
defend and hold harmless for injuries, sickness, death or damage caused by
or resulting from concurrent willful or negligent acts or actions of the
Contractor and the City shall apply only to the extent of the Contractor's
negligence.

6.6.2 Notice to Contractor; Defense
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participate in the investigation and defense, but the City shall pay the fees
and costs of that counsel unless the Contractor has agreed otherwise. The
Contractor shall control the defense of claims (including the assertion of
counterclaims) against which it is providing indemnity under this Section,
and if the City employs separate counsel the City shall assert all defenses
and counterclaims reasonably available to it.

6.6.3 Industrial Insurance Immunity Waiver

With respect to the obligations to hold harmless, indemnify and defend
provided for herein, as they relate to claims against the City, its elected
officials, officers, employees, volunteers, agents and representatives, the
Contractor agrees to waive the Contractor's immunity under industrial
insurance, Title 51 RCW, for any injury, sickness or death suffered by the
Coutractor's employees that is caused by or arises out of the Contractor's
negligent exercise of rights or privileges granted by the Contract. This
waiver is mutually agreed to by the parties.

6.7 Payment of Claims

The Contractor agrees and covenants to pay promptly as they become due all just
claims for labor, supplies and materials purchased for or furnished to the Contractor
in the execution of this contract. The Contractor shall also provide for the prompt and
efficient handling of all complaints and claims arising out of the operations of the
Contractor under this contract.

6.8 Confidentiality of Information

Under Washington State law, the documents (including but not limited to written,
printed, graphic, electronic, photographic or voice mail materials and/or
transcriptions, recordings or reproductions thereof) prepared in performance of this
Contract (the "documents") and submitted to the City are public record subject to
mandatory disclosure upon request by any person, unless the documents are exempted
from public disclosure by a specific provision oflaw.

If the City receives a request for inspection or copying of any such documents, it shall
promptly notify the Contractor at the notice address set forth in Section 5 herein and
shall give the Contractor ten (10) working days from the date of the mailing of such
notice to obtain an injunction prohibiting or conditioning the release of the
documents. The City assumes no contractual obligation to enforce any exemption.

6.9 Assigrunent of Contract

6.9.1 Assigrunent or Pledge of Moneys by the Contractor

The Contractor shall not assign or pledge any of the moneys due under this
Contract without securing the written approval of the surety on the
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performance bond and providing at least thirty (30) calendar days prior
notice to the City of such assignment or pledge together with a copy of the
surety's approval thereof. Such assignment or pledge, however, shall not
release the Contractor or its sureties from any obligations or liabilities
arising under 01' because of this Contract.

6.9.2 Assignment, Subcontracting, Delegation of Duties and Change in Control

The Contractor shall not assign or subcontract any of the work or delegate
any of its duties under this Contract without the prior written approval of
the City and submittal of proof of insurance coverage.

When requested, approval by the City of a subcontract or assignment shall
not be unreasonably withheld. In the event of an assigrunent,
subcontracting or delegation of duties, the Contractor shall remain
responsible for the full and faithful performance of this Contract and the
assignee, subcontractor, or other obligor shall also become responsible to
the City for the satisfactory performance of the work assumed. The City
may condition approval upon the delivery by the assignee, subcontractor or
other obligor of its covenant to the City to fully and faithfully complete the
work or responsibility undertaken.

In addition, the assignee, subcontractor or obligor shall sign a separate
statement agreeing to abide by all terms and conditions of this Contract.
The City may terminate this Contract if the assignee, subcontractor or
obligor does not comply with this clause. Furthermore, the assignee,
subcontractor or obligor shall be subject to a one (1) year evaluation period
during which the City may terminate this Contract on the basis of any
material breaches of the terms binding the Contractor.

For the purposes of this contract, any Change in Control of the Contractor
shall be considered an assignment subject to the requirements of this
section. Nothing herein shall preclude the City from executing a novation,
allowing the new ownership to assume the rights and duties of the contract
and releasing the previous ownership of all obligations and liability.
Assignment of this Contract to a subsidiary or affiliate of the Contractor
shall not require the City's consent.

6.10 Laws to GovernIVenue

This Contract shall be governed by the laws of the State of Washington both as to
interpretation and performance. Venue shall be in Superior Court in the State of
Washington for King County.
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6.11 Compliance With Law

The Contractor, its officers, employees, agents and subcontractors shall comply with
applicable federal, state, county, regional 01' local laws, statutes, rules, regulations or
ordinances, including those of agencies having jurisdiction over the subject matter of
this Contract, in performing its obligations under the Contract. Such compliance shall
include abiding by all applicable federal, state and local policies to ensure equal
employment opportunity and non-discrimination. The Contractor shall comply with
all applicable laws pertaining to employment practices, employee treatment and
public contracts.

Conditions of the Federal Occupational Safety and Health Act of 1970 (OSHA), the
Washington Industrial Safety and Health Act of 1973 (WISHA), and standards and
regulations issued under these Acts from time-to-time must be complied with,
including ergonomic and repetitive motion requirements. The Contractor must
indemnify and hold harmless the City from all damages assessed for the Contractor's
failure to comply with the Acts and Standards issued therein. The Contractor is also
responsible for meeting all pertinent local, state and federal health and environmental
regulations and standards applying to the operation of the collection and processing
systems used in the performance of this Contract.

The Contractor is specifically directed to observe all weight-related laws and
regulations in the performance of these services, including axle bridging and loading
requirements.

6.12 Non-Discrimination

The Contractor will not discriminate against any employee or applicant for
employment because of age, race, religion, creed, color, sex, marital status, sexual
orientation, political ideology, ancestry, national origin, or the presence of any
sensory, mental or physical handicap, unless based upon a bona fide occupational
qualification. The Contractor will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without regard to their
creed, religion, race, color, sex, national origin, or the presence of any sensory,
mental or physical handicap. Such action shall include, but not be limited to the
following: employment upgrading; demotion or transfer; recruitment or recruitment
advertising; layoff or termination; rates of payor other forms of compensation; and,
selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, any
required notices setting forth the provisions of this non-discrimination clause.

The Contractor understands and agrees that if it violates this non-discrimination
provision, this Contract may be terminated by the City and further that the Contractor
shall be barred from performing any services for the City now or in the future, unless
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a showing is made satisfactorily to the City that discriminatory practices have
terminated and that recurrence of such action is unlikely.

6.13 Permits and Licenses

The Contractor and subcontractors shall secure a City business license if required and
pay fees and taxes levied by the City. The Contractor shall have or obtain all permits
and licenses necessary to provide the services herein at its sole eXJ;lense.

The Contractor shall be solely responsible for all taxes, fees and charges incurred,
including, but not limited to, license fees and all federal, state, regional, county and
local taxes and fees, including income taxes, property taxes, permit fees, operating
fees, surcharges of any kind that apply to any and all persons, facilities, property,
income, equipment, materials, supplies or activities related to the Contractor's
activities under the Contract, business and occupation taxes, workers' compensation
and unemployment benefits.

6.14 Relationship of Parties

The City and the Contractor expressly agree that the full extent of the relationship
between the Contractor and the City is that the Contractor is at all times an
independent contractor of the City with respect to this Contract. The implementation
of services shall lie solely with the Contractor. No agent, employee, servant or
representative of the Contractor shall be deemed to be an employee, agent, servant or
representative of the City.

6.15 Contractor's Relationship with Customers

The Contractor shall not separately contract with Customers for any services covered
under this contract. The Contractor is specifically allowed to negotiate separate
agreements with Customers for compactor leasing, Commercial Recyclables
collection, Commercial Compostables collection, or other related services not
included in this contract, provided that Customers are provided separate invoices for
those services and that the Contractor makes it clear to Customers that those services
are not provided under this City contract. These separate agreements must be in
writing and shall in no way supersede this contract. These separate agreements
cannot have durations any longer than the final date of this contract's term, since the
City may, at its sole option, regulate similar or identical services in the successor to
this contract.

6.16 Bankruptcy

It is agreed that if the Contractor is adjudged bankrupt, either voluntarily or
involuntarily, then this Contract, at the option of the City, maybe terminated effective
on the day and at the time the bankruptcy petition is filed.



6.17 Right to Renegotiate!Amendment

The City shall retain the right to renegotiate this Contract or negotiate contract
amendments based on City policy changes, state statutory changes or rule changes in
King County, Washington State or federal regulations regarding issues that materially
modify the tenus and conditions of the Contract. The Citymay also renegotiate this
Contract should any Washington State, King County or City rate or fee associated
with the Contract be held illegal or any increase thereof be rejected by voters. In
addition, the Contractor agrees to renegotiate in good faith with the City in the event
the City wishes to change disposal locations or add additional services to the Contract
and to provide full disclosure of existing and proposed costs and operational impacts
of any proposed changes.

This Contract may be amended, altered or modified only by a written amendment,
alteration or modification, executed by authorized representatives of the City and the
Contractor.

6.18 Force Majeure

Provided that the requirements of this Section are met, Contractor shall not be
deemed to be in default and shall not be liable for failure to perform under this
Contract if Contractor's performance is prevented or delayed by acts of terrorism,
acts of God including landslides, lightning, forest fires, storms, floods, freezing and
earthquakes, civil disturbances, wars, blockades, public riots, explosions,
unavailability of required materials or disposal restrictions, governmental restraint or
other causes, whether of the kind enumerated or otherwise, that are not reasonably
within the control of the Contractor ("Force Majeure"). If as a result of a Force
Majeure event, Contractor is unable wholly or partially to meet its obligations under
this Contract, it shall promptly give the City written notice of the Force Majeure
event, describing it in reasonable detail. The Contractor's obligations under this
Contract shall be suspended, but only with respect to the particular component of
obligations affected by the Force Majeure event and only for the period during which
the Force MajeujJlevent exists.

6.19 lllegal Provisions/Severability

At the discretion of the City, if any provision of this Contract shall be declared illegal,
void, or unenforceable, the other provisions shall not be affected, but shall remain in
full force and effect.

6.20 Waiver

No waiver of any right or obligation of either party hereto shall be effective unless in
writing, specifying such waiver, and executed by the party against whom such waiver
is sought to be enforced. A waiver by either party of any of its rights under this
Contract on any occasion shall not be a bar to the exercise of the same right on any
subsequent occasion or of any other right at any time.

City of Des Moines
Solid Waste Collection Contract
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By: By:

6.21 Entirety

This Contract and the attaclunents attached hereto and incorporated herein by this
reference, specifically Attachments A-C, represent the entire agreement of the City
and the Contractor with respect to the services to be provided under this Contract. No
prior written or oral statement or proposal shall alter any term or provision of this
Contract.

WITNESS THE EXECUTION HEREOF on the day and year first herein above written.

CleanScapes, Inc. CITY OF DES MOINES

ATTEST:

Assistant City Attorney,

Attaclunents:

A. Service Area Map
B. Contractor Rates
C. Rate Modification Examples

City of Des Moines
Solid Waste Collection Contract
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Jnnuary-Dcccmbcr2013 Rates

Attachment C
Rate Modification Examples

The collection and disposal components of the Customer charges listed in Attachment B will be
adjusted separately, as appropriate. The collection component of Customer charges will be
adjusted annually, pursuant to this Section and as described below. The disposal component of
the Customer charges listed in Attachment B will be adjusted only if the City receives
notification from the County of a pending disposal fee adjustment, and will not become effective
until the new disposal charges become effective and are actually charged to the Contractor.
Formulas for both collection and disposal rate adjustments are provided in the examples below:

Collection Component Adjustment

Collectio/l ComwmelU Fee Adillstm(mt Componel/ts all' Weights

Inflation Ad jus trrent Current Period Base Period % change 10 COrJl)onent Weighted
Ccrmcrent Value Value Base Period Weighting Average

CPI·W [1] 228 224 1.79% 42% 0.75%

Fuel [2] 4.5 4.25 5,88% 8% 0.47%
Labor [3] 115 113 1.77% 50% 0.88%

Irflaton Adiusfrrent Factor 2.11%

Example 1:

201232 Gallon Cart Collection (collection component) Fee: $10.00

2013 Inflation Adjustment Factor (calculated as above): 2.11%

2013 32 Gallon Cart Collection (collection component) Fee: ($10.00 x 2.11%) + $10.00 =
$10.21

Example 2:

2012 30 cubic yard Drop Box Haul Fee: $150.00

2013 Inflation Adjustment Factor (calculated as above): 2.11%

2013 30 cubic yard Drop Box Haul Fee: ($150.00 x 2.11%) + $150.00 = $153.17



Step 1:

NTFA=ODCx--
OTF

Step 2:

NDC = A + [CA - ODC) x CETR]

Where NDC = The new disposal charge component ofthe customer rate
for a particular service level: and

NTF = The new disposal fee, dollars per ton: and

ODe = The old disposal charge component of the customer rate
for a particular service level:

OTF = The old disposal fee, dollars per ton: and

A = Pre-excise tax. adjusted disposal component: and

CETR = Current excise tax rate (the current State excise tax rate:
0.018 used for this example).

For example, using the initial one 3S-gallon cart rates in Attachment B: if the disposal fee
will increase from $95 to $105 per ton starting on January 1, 2012. the old disposal
component is $3.97, and the State EKcise Tax rate is 0.018, the Jamulry 2012 disposal
component fol' one 35-gallon cart per week Residential Curbside service would be:

New Disposal Component = [$3.97 x (105195)] plus excise tax
adjustment of$O.Ol = $4.40



New Business #2

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT:
Intergovernmental Policies and Positions

ATTACHMENTS:
1. 2011 Intergovernmental Policies and

Positions
2. Association of Washington Cities2012

Major Priorities

FOR AGENDA OF: Januarv 12,2012

DEPT. OF ORIGIN: Administration

DATE SOHMITTED: Januarv 5, 2012

CLEARANCES:
[ L_._ .._. ._

APPROVED BY CITY MANAGER

FOR

Punlose and Recomnlendation

The purpose of this agenda item is to allow the City Council to review and adopt the City's
intergovernmental Policies and Positions for 2012.

Suggested Motion

"1 move to adopt the 2012 Intergovernmental Policies and Positions as submitted."

Alternative Motion

"I move to adopt the 2012 Intergovernmental Policies and Position as amended by the City Council.

Background

The City Council first adopted a set of intergovernmental policies and positions in 1998, to let the public
and our state and national legislative delegations know the official positions of the City of Des Moines
on a variety of issues and subjects. Having adopted positions also allows staffto accurately relate the
City's positions when discussing issues with other elected officials, in particular our state senator and
representatives. Since these positions were first adopted, the City Council has reviewed and, if needed,
amended and updated them on an annual basis, The last review of these positions was in January 20 II.



Discussion

The 2012 State Legislative session will begin on January 9th and the U.S. Congress will soon return to
Washington, D.C. to begin its work. It is, therefore, appropriate for Council to review its
intergovernmental policies and positions as these legislative bodies start to meet. Attached for Council's
convenience are the policies and positions adopted for 2011. Also attached for Council's information
are Association of Washington Cities' (AWC) 2012 major priorities as adopted by its Board of
Directors. Council may want to add positions in opposition to the State taking any of the revenues
currently shared with cities (in particular liquor revenues) and in support of any ofthe issues outlined in
the AWC major priorities, particularly those that aid economic development, such as tax increment
financing.

Alternatives

Council may chose not to make any changes to the current intergovernmental relations policies and
positions.

Financial Impact

None.

Recommendation

Staff recommends that Council, at minimum, add a position regarding liquor revenues and tax increment
financing.

Concurrence

None.



City of Des Moines
2011 Intergovernmental Policies and Positions

A. General Policies

1. Any new, law, regulation, or requirement from the county, state, or federal
levels should be matched with ongoing secure sources of revenue
sufficient to fund the mandate.

2. Decisions affecting Des Moines are best made at the local level.
Therefore, county, state and federal legislation or mandates should not
erode or curtail local authority.

3. The City opposes any federal, state or regional actions which reduce the
fiscal capacity of the City to provide services to its citizens.

B. Intergovernmental Positions

1. Metropolitan King County

a. The City supports continued King County funding of regional
human service needs from current or future county revenues. Des
Moines should remain a provider of local human services.

b. Any King County budget or service reductions should treat
residents of incorporated and unincorporated areas equally.

c. King County Metro should provide the following transit services to
Des Moines residents.

Attachment 1

(1) Existing routes

(2) Metro should restore service lost to cutbacks in 2000.

(3) Provide looped service to the Woodmont and Redondo areas
of Des Moines.

(4) Provide Dial-a-Ride service to the citizens of Des Moines.

(5) Continue to fund the Access transit program.

(6) Continue to fund the Senior Services Des MoineslNormandy
Park Shuttle

d. The City supports development of the Lake to Sound Trail System
in south King County.



(2)

e. The City will participate in the WRIA9 water quality improvement
process. Any changes in or new sources of revenue from Des
Moines residents to support projects should be subject to City
Council review and authorization.

f. The City of Des Moines supports other suburban cities in their
negotiations to have King County fund infrastructure
improvements in unincorporated areas prior to annexation. New
unincorporated developments should provide urban level
improvements such as adequate right-of-way, curb, gutter,
underground utilities, etc.

g. The City supports re-initiation of 24-hour booking at the Regional
Detention Center in Kent.

h. King County should respect previous agreements regarding
regional governance.

2. State of Washington

a. Des Moines supports restoration of and additional funding for the
planning acquisition, restoration and development of recreational
and boating facilities and wildlife habitat.

b. The City supports additional state funding for local criminal justice
needs and training.

c. Des Moines supports added state funding to meet local and
regional transportation maintenance and capacity needs.

d. The City supports the restoration of historic levels of Public Works
Trust Fund and Transportation Improvement Board funds and re-
authorization of funding for the Community Economic
Revitalization Board (CERE) and the Local Infrastructure
Financing Tool (LIFT) program for local government
infrastructure projects.

e. Any electric utility deregulation should not result in increases for
local rate payers and should provide for consumer aggregation
options for bulk purchases. (This policy also applies at the federal
level.)

f. The City supports tort reform that reduces municipal liability and
exposures.

g. The City opposes legislation that preempts local zoning control.



q. The City opposes legislation that would reduce municipal control
over city streets and rights-of-way.

h. Des Moines supports legislation that treats City leases of DNR
aquatic lands equal to Port leases and opposes legislation that
increases the City's current lease rate.

i. The City opposes personnel and labor relations legislation which
diminishes its management rights or mandates additional unfunded
programs and benefits. (This policy also applies at the federal
level.) Des Moines supports legislation providing civil immunity
from reference checks.

J. The City supports continued improvements to high speed
passenger rail travel from Portland to Vancouver, B.C. to reduce
dependence on planes and automobiles.

k. The City supports legislation which would abolish the 1889-1890
right-of-way vacation by operation of law statutes.

1. The City supports legislation returning to Des Moines at no cost
and with no conditions any portions of the SR-509 right-of-way
south of South 216th Street not used for traffic improvements.

m. The City opposes any legislation which directly or indirectly aids
in the expansion of Sea-Tac International Airport or the
lengthening of any of its runways. (This policy also applies at
regional and federal levels.)

n. The City opposes any legislation which reduces the authority of
cities to annex territory.

o. The City opposes legislation which reduces the authority of cities
to assume special purpose districts.

p. The City supports legislation that requires either sponsors of
essential public facilities or jurisdictions in which EPF's are
located to fully mitigate environmental, social, and economic
impacts of the EPF in neighboring impacted jurisdictions.

r. The City supports legislation to elect Port commissioners by
district.

s. The City opposes mandatory requirements for affordable housing,
housing growth, and residential density targets.

(3)



(4)

1. The City supports legislation clarifying the right of cities to
exercise use and zoning powers with respect to gambling activities,
including the power to adopt moratoria, interim zoning controls,
and prohibit gambling activities.

u. The City supports legislation to increase the local share of
municipal court fines and forfeits.

v. The City supports legislation to allocate surplus LEOFF I pension
funds to local government to assist in meeting LEOFF I medical
and long term care obligations.

w. Des Moines supports full state funding for Shoreline Management
Plan updates.

x. The City supports legislation establishing a state process for siting
an additional major airport at a location at least 15 miles from
SeaTac International Airport and other essential public facilities of
a regional nature.

y. The City supports legislation and legal appeals that overrule
Washington Utilities and Transportation Commission decisions
regarding city rights-of-way and Puget Sound Energy. Cities
should not be required to purchase private easements for utilities
and rules regarding utility relocates and undergrounding should be
re-enacted.

z. The City supports investigations into whether or not Streamlined
Sales Taxes are being properly collected and remitted to cities into
which purchased items are delivered.

aa. The City supports retention of full local authority to operate
municipal courts. Additionally, the City supports the position that
cities may contract with another city to provide municipal court
services and opposes legislation that would erode or eliminate this
ability.

bb. The City supports flexible use of Real Estate Excise Taxes.

cc. The City supports State tax policies that assist cities in meeting
infrastructure needs for new development in airport noise impacted
areas.

dd. The City supports amendments to binding interest arbitration
criteria as outlined in the Association of Washington City'S 2011
legislative priorities.



ee. The City supports the Association of Washington City's 2011
proposals to manage public records requests.

3. Federal

a. Utility deregulation - see Policy B.2.e.

b. Airport - The City supports the Port of Seattle in conducting a
comprehensive Part 150 study that is in complete compliance with
all applicable federal laws and regulations and encourages
expansion of the noise mitigation program to provide insulation to
all buildings within the noise contours that trigger such action for
single-family homes. See also Policy B.2.m.

c. Personnel- see Policy B.2.i.

d. The City supports continued Community Development Block
Grant funding.

e. The City opposes legislation that nationalizes cable television and
telecommunications franchising, reduces or eliminates cities'
ability to manage their rights-of-way, or reduces or eliminates
cities' ability to impose franchise fees and utility taxes.

f. The City supports increasing federal funding of emergency
preparedness for local first responders

4. Interjurisdictional and Regional

a. The City is open to the consideration of Des Moines as a site for a
future passenger-only ferry.

b. The City supports a phased approach to the extension of SR-509.
Phase I should guarantee completion of the route from 1-5 to
SR509 and include the following features: the 1-5
collector/distributor lanes, a grade-separated interchange at South
200th Street, the planned South Access with interchange to SeaTac
International Airport, and provisions for 24th/28thAvenues to
continue uninterrupted beneath or over SR-509.

c. The City supports construction of a bridge over 1-5 at South 240th
Street.

d. The City supports completion of the higher speed south access
route from the SR-509 extension to the south end of the airport
during Phase I of the project, to be funded by the Port of Seattle.

(5)



e. The City supports the construction ofthe 28th_24tharterial as a
separate business access roadway and opposes any interim use of
this route for airport south access.

f. Des Moines supports the development and implementation of a
comprehensive regional and state Emergency Management,
Response, and Communication System.

g. The City supports straightening the Kent-Des Moines boundary on
Highway 99 south of Kent-Des Moines Road so that Highway 99
would be the dividing boundary between the two cities.

h. The City generally supports local, state, and regional efforts to
proactively improve salmon habitat to avoid imposition of more
restrictive and less flexible federal standards and efforts to
continually improve and upgrade surface water capital facilities.

1. The City supports and encourages local water districts to engage in
regional and local efforts to ensure adequate future water through
conservation and development of new supplies.

j. The City supports either a light rail alignment on or east of the SR
99 center median, or along 30th Avenue South, provided a light rail
stop is added in the vicinity of South 216th Street; or the
designation of the west margin ofinterstate 5 as the light rail
corridor through Pacific Ridge.

k. The City supports retention of local control over its roads.

I. The City supports interlocal agreements with its neighboring cities
to coordinate the collection of traffic impact fees and imposition of
appropriate environmental mitigation for development projects
near our respective boundaries.

m. The City supports continued coordination with utility and other
special districts to plan for capital improvements within the City
limits.

n. The City opposes any proposal extending Kent's cross-valley
connector (South 228th Street) any further west than the south
bound J-5/SR 509 proposed right-of-way.

Adopted by the
Des Moines City Council
At an open public meeting
January 6, 2011

(6)



ASSOCIATION
OF WASHINGTON

CiTiES

December 2 0 1 1

Board of Directors adopts
2012 major priorities

Help our communities drive
job growth

Invest in building and rnaintaintng critical
infrastructure, thus creating jobs.For example,
the Public Works Trust Fund should be held
harmless or enhanced,

• Reform the SEPA process to streamline it
and better align it with other envlronrnental
reviews, reducing regulatory costs and spurring
development that Willcreate jobs.

Enable tax increment financing authorities to
support public-private economic development
partnerships that will foster job-creating
growth.

Support workforce training and education
programs, such as the Governor's aerospace:
initiative,

Give cities revenue flexibility to
meet community needs

Continue revenue sharing that helps pay for
public safety and other critical services,

Ease restrictions on how local governments
tan spend their own revenue to best meet
local needs, and preserve local taxing authority
that reflects community priorities.

Explore new opporturrities for funding local
priorities.

Reform policies and regulations to
reduce costs and uncertainty
• Pursue greater regulatory flexibility to reflect

reduced resources, For example, the state
should ensure that storrnwater regulations are
both financially and technologically feasible.

Address public records abuses that drive
up local COStS without enhancing real
transparency or the public's right to know.

Resist transferring state responsibilities to
local government without adequate funding or
resources.

Association ofWashil1gtQt1Cities.' 1076 Franklin St SE,Olympia,WA 98S0 I 'Www.awcnet.org

Provide more clarity on the medical marijuana
law to give local government bette,' guidance
on how to address this issue,

Look for opportunities to address
unsustainable personnel COSts,such as
modifying binding interest arbitration.

Awe contact
Dave Williams, Director of State &

Federal Relations
davew@awcnet.org
(360) 753.4137

Attachment 2

http://'Www.awcnet.org
mailto:davew@awcnet.org


• City ofDes Moines
2011 Intergovernmental Policies and Positions

.(klleral Polic.i~!'

I. Any new, law, regulation, or requirement from the county. state, or federal
levels should be matched with ongoing secure sources of revenue
sufficient to fund the mandate.

Attachment 1

Decisions affecting Des Moines are best made at the local level.
Therefore, county, state and federal legislation or mandates should not
erode or curtail local authority.

3. lhc City opposes any federal, or regional actions which reduce the
fiscal capacity ofthe City to provide services to its citizens.

B. Intergovernmental Positions

1. Metropolitan King County

a. The City supports continued King County funding of regional
human service needs from current or future county revenues. Des-
~loH1t0&csl1ffi~taiw!rj'lffi'l4der of 10GalJJt.ll:!lall~SI$f¥~';._~_~_•

h. Any King County budget or service reductions should treat
residents of incorporated and unincorporated areas equally.

c. King County Metra should provide the following transit services to
Des Moines residents.

(1) Existing routes

(2) Metro should restore service lost to cutbacks in 2000.

(3) Provide looped service to the Woodmont and Redondo areas
of Des Moines.

Provide Dial~a~Ridc service to the citizens of Des Moines.

(5) Continue to fund the Access transit program.

(6) Continue to fund the Senior Services Des Moines/Normandy
Park Shuttle

• d . The City supports development of the Lake to Sound Trail System
in south King County.



The City will participate in the WRIA9 water quality improvement
process, Any changes in or new sources ofrevenue f[(\111 Des
Moines residents to support projects should be subject to City
Council review and authorization,

The City of Des Moines supports other suburban cities in their
negotiations to have King County fund 'infrastructure
improvements in unincorporated areas prior to annexation, New
unincorporated developments should provide urban level
improvements such as adequate right-of-way, curb, gutter,
underground utilities, etc,

The City supports re-initiation of 24-hour booking at the Regional
Detention Center in Kent.

h. King County should respect previous agreements regarding
regional governance.

2, State of Washington

a, Des Moines supports restoration of a11dadditional funding for the
planning acquisition, restoration and development of recreational
and boating facilities and wildlife habitat.

The City supports additional state tunding for local criminal justice
needs and training,

Des Moines supports added state funding to meet local and
regional transportation maintenance and capacity needs,

The City supports therestoration of historic levels of Public Works
Trust Fund and Transportation Improvement Board funds and re-
authorization of funding for the Community Economic
Revitalization Board (CERB) and the Local Infrastructure
Financing Tool (LIFT) program for local government
infrastructure projects.

Anv electric utilitv deregulation should not result ill increases for. .. ~
local rate payers and should provide Tot consumer aggregation
options for bulk purchases, (This policy also applies at the federal
level.)

The City supports tort reform that reduces municipal liability and
exposures,

The City OppOSCSlegislation that preempts local zoning control.

(2)
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Signed Petition from Neighbors supporting requested change.

REQUEST TO INSTRUCT CITY STAFF TO
PREPARE ORDINANCE TO CHANGE USE
FROM COMMERCIAL TO RESIDENTIAL.

Pictures of Building where single commercial condominium

unit is located.

Address of Condominium Unit and Size of Condominium unit.









January 12, 2012

Letter to the City Council

Dear City Council Members

As a long term resident and owner of real estate property
that is located next door to Zenith View Pointe
Condominiums I am in support for requested change of
use,
requested change will permit residential use instead of
commercial use,

Residential use will limit on site traffic and will be
consistent with character of the existing neighborhood.

Name: Robert

Signature:
/

Des Moines, WA 98198



Letter to the City Council of Des Moines, 27 Sept. 2011

The four residents of Zenith View Pointe condominiums support the request to add
multi-family use in the mix use zoning. As both property owners and residents we
greatly value this wonderful enclave of properties overlooking Puget Sound. We agree
that it would be consistent with existing property use and set to permit multi-family use,
rather than introducing a business operation. Thank you very much for your
consideration.

Name: ,ec.KJ},~rf;J
Signature: 14#7r?eJ?
23840 ih Ave, South, Unit /I-/()(
Des Moines, WA 98198
President, Zenith View Pointe Homeowners Association

Name:Mel?), /111.1" /J;/.Sbi\ ,
1 !, '1 1. "."

Signature:-- . ' " .- , , J\., 1..-

23840 ih Ave, South, Unit -A C [f: L
Des Moines, WA 98198

N'm'~illif .
Signat : Yb);(Y1_Q_D_
23840 ih Ave,' South, Unit~Z6\
Des Moines, WA 98198

Name: __

Signature: _

23840 ih Ave, South, Unit _
Des Moines, WA 98198



agree that it would be consistent with existing property use and set to permit

muLt.a+ f am.iLv USE, rather than introducing a business operation. Thank you very

much tor your con sLder a't Lon.

Name: , I

/

s.Lqnat.nre:

23840 7th tvre, South, unt r •__1)..-)(;{
Des Moines, WA 98198

President, Zenith View Pointe Homeowners Association

,
i
I
iI »ame :

I
!
I

I
!
I
I

Signature:

23840 7th Ave, South,

Des Moines, ~A 98198

Name:

Signature:
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• BackgroundProject

Scope
Our project focuses on improving connectivity in Des Moines' Marina
District by designing a system of kiosks, directional signs, and pedes-
trian infrastructure improvements that will enhance the city's unique
character while complementing its existing assets. We selected the indi-
vidual components of the wayfinding system from the Planning Commis-
sion's Comprehensive Wayfinding Program (included on following page)
based on our skill sets and the limited time available to us. We envision
this system as a foundation from which the city can build upon as the
downtown area further develops.

Methods
Through GIS,historical research, primary inventory of pedestrian cor-
ridors, social ecology mapping, and community interviews, we endeav-
ored to provide a comprehensive overview of the strengths and chal-
lenges in Des Moines' Marina District and design a wayfinding system
accordingly. We designed the system using elements from Gig Harbor's,
Edmonds', and Anacortes' respective downtowns for inspiration. When
compiling the report, we used ArcGIS to create maps, Adobe Illustrator
to prepare the spatial data for visual presentation, and Adobe InDesign
to create the report layout, organization, and sequencing.

Report Findings
We found that the downtown area contains a crucial connectiVity gap be~
tween the marina and Marine View Drive. There are a number of differ-
ent causes, the most critical being a lack of development on 6th and 7th
Avenues, ambiguous or inconsistent pedestrian infrastructure, and no di-
rect travel path from Central Downtown to the fishing pier or boardwalk.
Our recommendations aim to rectify or mitigate some of these adverse
conditions while also complimenting Des Moines' nautical identity.

[Executive Summary]

Report Organization
Our report will begin with an examination of the context of our wayfinding
system. Wewill address the city's vision for its downtown area, taking into
account its desire that the Marina District serve as a destination for tourists
and residents alike. Wewill also inventory the area's assets and the chal-
lenges that our wayfinding system will encounter. Following this, we will
present our recommendations and illustrations of how the system will actu-
aUywork. Some components include kiosk placement, content, and design
concepts, as well as a new downtown business directory. Finally,we will
examine our wayfinding syStem's role in enhancing the downtown area's
sense of place and make recommendations regarding mfrastructural im-
provements affecting connectivity, and art placement designed to improve
the user experience.

Tea m Role s Historical Significance
General Researcher

Mapping
Location Development

Reporter

Ped. Inventory
Placernakinq
Art Commission
Liaison

Wa.l(fil1dlngSystern
Kiosk Design

Cbmmu""y IEnvironment·
Planrllng

Marina District Wayfinding Project
CEP460.Fa112011

Page 3



Project Background [Program Overview]

ity of DesMoines
Comp hensiveWayfinding Program

The comprehensive woyfinding signoge syslem will con sis! the follow. n9 ports:
• City Gateways (on SR 99 at S 216'" St, Kent-Des Moines Rd and S 272"" St)
• Marino District Gateways (at Marine View Dr/S 216'" St and KDM/Marine View Dr/S 227'" St);

Note ~the design should build upon the work completed for the DM Goteway Project

• Destination Identity Signs:
o 1-5, SR-99, 5 216'" St, Kent-Des Moines Rd (Phase 1)
o Highline Community College, S 272"d Street and Redondo (Phase 2)

• Destination Directional Signs~
The purpose of the project is to develop a comprehensive woyfinding signoge system for the City that will
be installed following a phased implementation plan.

o Redondo - recreation area/boardwalk/boat launch and MAST Facility {Phose 2)
o Destination/Active Parks and Recreation Facilities and Public Buildings (Phase 3)

• Pedestrian Directional Signs:• Work with the DesMoines Arts Commissionand community to create a simple theme that enhances
the uniquenessof the Morino District identity and diversity.

• Install directional signs,kiosks, banners and gateway signsto gUide tourists to the Marina District
(Phase 1) and other points of interest in DesMoines {later phases).

• Develop webslre, and other marketing mcteflctls to promote loco! activities; businesses
and amenities suchas waterfront parks/ trails ..Marinat historic landmarks, specialty shops,
restaurants and motels and ( !

o Hee, Redondo, Saltwater State Pork, other points of interest (Phase 2)

• Interpretive Signs:

Wayrinding Goals and Objectives
Wayfinding elements will project a consistentimage for the entire city; reduce visual clutter, and promote
active living, walking, bicycling, and useof transit. Project objectives include!

o Redondo pier and boardwalk (Phase 2)

•

• Parking Identity and Directional Signs (Phose 2)

• Develop a vehicular and pedestrian wayfinding systemfor destinations throughout the City with a
focus on the Morino District.

• Develop a woyfinding systemthat will create on overall identity for the City, that is compatible
with the desired maritime character, and that will also help to differentiate emerging districts.

• Provide highway tourism signage for 1-5,state routes, and primary bicycle trails, and possibly
maior destinations just outside City boundaries [i.e., Sea-TeeAirport).

Indicates Des Moines Planning Commission objectives incorporated
into the scope of our project.

• Incorporate parks, regional trails, recreation facilities and public buildings and historic sites into
City interpretive signage [l.e., DesMoines Activity Center, Steven J. Underwood Park, DesMoines
Field House Park, DesMoines Beach Park Historic District/Event Center, DesMoines Creek Trail,
Saltwater State Park, Redondo Beach,City Hall, libraries, Mt. Rainier Pool. Note - a joint parks
and trails map is being prepared as part of our HEALGrant).

• Ensureguide signsare designed consistentwith Section 2D.50 Community Woyfinding Signs of the
Federal Highway Administration 2009 Manual on Uniform Traffic Control Devices (MUTCD) at:
http,lImutcd.fhwa.dot.gov(pdf,/2009/port2d.pdf.

• Address ADA guidelines and considerations in the design of the program.

• Provide signage that will direct visitors to parking lots and garages (as these facilities develop in
the future).
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project Background [Context]

"Des Moines, Washington is a city of pioneers."
One Hundred Years of the "Waterland" Community

The future of the City's Marina District, formerly known as the
downtown, is bright."
-City:of Des Moines

"It is also a Cityshaped by its geography. Bordering
Puget Sound, the city and its inhabitants have always
had a maritime orientation."
One Hundred Years of the "Waterland" Community

"Creates a destination that will support tourism by linking business areas
flanking Marine View Drive and 7thAvenue South with City assets and
amenities found and planned for within the Des Moines Marina and Beach
Park."
-City of Des Moines

"An old fashioned waterfront Village; home to restaurants, a major
grocery store and unique shops to explore in this pedestrian friendly
neighborhood."
- destinationdesmoineswa.org

Com,"volty I
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P'r o j ec t Background [Social Ecology Map]

The social ecology map illustrates the chasm that exists
between Marine View Drive and the waterfront, as well
as the lack of amenities along 223rd (the main access
point to the Marina for North and Central Downtown).

Public Spaces
II Restaurants Be Pubs
.. Retail Be Business

Nodes denote:

• Places of interest
• Social gathering
• Public assets
• Restaurants and pubs

Node size accounts for:

• Social impacts
• Frequency of use
• Historical significance

Community
-En viro nrn e nt
Planning
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thePedes trian e xp e rie n c e

The Pedestrian Experience is a catalog of the existing conditions pedestrians will
experience as they move throughout the Marina District. Four designations were
chosen that relate to how a pedestrian might feel in a given location. For the pur-
pose of this exercise lighting was not a consideration but certainly could be ex-
plored to enhance the understanding of the pedestrian corridors.

e des t ria n F:r i end 1y designation represents paths that have been clearly
defined for pedestrian use. Characteristics present in this designation include:

alkscrcsswalks and markings that separate auto use from pedestrian use.

n d e fi ned Pat h designation represents areas along travel corridors that
clearly define a space for the pedestrian user to travel. Characteristics pres-

in this designation include: no crosswalks, no sidewalks and no markings that
setrerate auto use from pedestrian use.

a :r kin 9 Lot designation represents space that seperates a pedestrian user
from directly accessing the Marina Boardwalk area of interest from the business
core or vice versa.

a :r ina Boa r dw a 1k designation represents the Marina Boardwalk which
as a point of interest and a corridor for pedestrian travel along the waterfront.

[Overview]

Commohity I
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[Examples]



II Pedestrian Friendly
• Undefined Path

Parking Lot
Marina Boardwalk

[Corridors INorth]

nor th~i:~:~C~
The north side of the Marina District has
adequate sidewalks and crosswalks that
enhace the pedestrian experience. It is also
characterized by the Des Moines Greek
Trail which allows for in city hiking and con-
nectivity to the SeaTac area.

cmm"'ily Irtvtr c nrne.nt
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II Pedestrian Friendly
•• Undefined Path

Parking Lot
Marina Boardwalk

[Corridors ICentral]

central mar ina
district

The central zone in the marina district
has the highest concentration of pedestrian
unfriendly corridors. This zone also fea-
tures terrain that is more challenging for
pedestrian travel from the business core to
marina floor. This zone may have the hiqh-
est influence over the pedestrian experi-
ence given its central location.

~
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II Pedestrian Friendly
• Undefined Path

Parking-Lot
Marina Boardwalk

[Corridors I South]

south manna
district

The southern end of the Marina District
boasts an easy pedestrian access way on
south 227th to the marina floor. The 227th
corridor has adequate sidewalks and cross-
walks all the way from Marine View Drive to
the marina boardwalk, especially so when
using the north side of the road. The chal-
lenge in this zone is directing users from
Marine View Drive or 7th when their trip
starts north of 226th. One might be tempted
to direct pedestrians to the staircase down
to the marina floor just south of 225th; how-
ever, this route crosses undefined paths and
presents a less desirable experience.

CommOni!y I~~ city of
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thWayfinding system
[Overview]

Three Goals:

The Wa.yfinding System
aims to connect the the core
business strip on Marine
View Drive with the isolated
waterfront Marina and Beach
Park.

DirectVehicles
to Marina

Direct Pedestrians
to and from Marina

Promote Activites
and Heritage

Directory

Vehicle Signs direct
incoming vehicles to the
largely invisible Marina
and Beach Park, and make
new visitors aware of their
existence.

Vehicle
Signs

Map
History
Activities
Calendar

Pedestrian I{iosks
Pedestria.n Kiosb:s
advertise activities, events,
businesses and heritage
while providing direction
between the waterfront and
business strip.

Directory
+

Map

Information:
History,

Activities,
Calendar

Marina District Wayfindillg Project
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thWayfinding system

[Vehicle Sign Placement]

• State route codes limit visual appeal

Criteria for Locations:

" Gateways from major arterials

• Affixed to light poles

• On same side of street as vehicle

• Does not duplicate existing sign

• Capture drivers who Iniss initial sign

• Allow drivers time to prepare to turn

P 0 s sib 1e .1s s 11e S :

• May divert drivers from businesses

• Does not advertise activities
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thWayfinding system

Compact

Triangle

Rectangle

[Kiosk Design Concepts]

Footprints Inspiration
Maintains mirtimum passage
on narrow sidewalk. Allows
passers-by to read without
obstructing foot traffic. Lacks
additional space for art.

Provides appealing volume
with opportunity for art
facing street, while allowing
non-obstructive placement.
Content visible from all
directions except for street.

Combines maximum presence
in larger areas, with multiple
decorative surfaces. May
only take up marginally more
space than other options.

Marilla District Wayfilldillg Project
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thWayfinding system
Elements
Map with footprints color-coded and cross-referenced with
directory. Text on map only to name roads.

Goals
Make pedestrians aware of waterfront activities, downtown
businesses, and key services. Enhance connectivity by
directing exploration. Advertise and Publicize.

Criteria
Activites and Services should be comprehensive. Inclusion
of businesses in other categories may be selected by
committee or selected on a sponsorship basis.

Methods
All businesses are colored according to key. Businesses
included in directory are indicated on map with
corresponding numbers. Recommended pedestrian
pathways from Marine View Drive are darker.

Issues
In the interest of visual clarity and ease of use, information
on map should be limited to absolute essentials. Which
information is most important?

[Kiosk Content IDirectory]

Des Moines Marina District Directory
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ihWayfinding syst~m
[Kiosk Content I Information]

Wa t e r fro n t [Location Specific] D ownt own [Generic]

Community
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[Kiosk Placement]thWayfinding systern

Criteria for Locations: Legend:
CD Kiosk Locations
CD Existing Kiosk• Nodes of activity or gathering

• High visibility

• Bus stops

• Intersections of paths

• Intercept pedestrians entering waterfront

• Existing kiosk at Marina: duplicate information

Issues:

• Redundancy/Exact placement

• Caterinq to present vs. future

• Puts peds on busy street

• Lack of public space near businesses

Community I
EnVironment
Pt a n nln q WASHiNGfON
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[Purpose]

We have conducted this project with
the understanding that signs and
kiosks are not a complete solution
for navigating. a district. A legible
streetscape and strong sense of place
can be powerful tools for attracting
visitors and guiding them through the
urban fabric.

Throughout the duration of the
project our team made observations
about the character of the Des
Moines Marina District, its assets
and challenges as we envisioned
them. This section is devoted to
identifying elements that could add
to and enhance the user experience.
We have identified infrastructure
improvements that will promote
connectivity and add to public space.
Also identified are existing artistic
expressions and potential future
placement of art installations.

Oornrn unttv IEnvironment ..
Pla!Hllng



p experiencing

lace
"Marina Way" Renaming
Currently, the name of 223rd street
provides no indication that this street
is different to any other, yet it leads to
the Marina and Beach Park. Changing
the name of this street to Marina
Waywould mark it as the center of
town, while informing passers-by
of the Marina hidden nearby and
complementing the district's nautical
heritage.

Trucks and Stalls
Food trucks and stalls have proven to
be a cheap, effective and flexible way
to activate and enliven under-utilized
spaces. Their presence on the Marina
floor could add to year-round appeal
and local culture.

Gateways and Landmarks
Bydefining and marking its
center and its limits, a previously
underdefined district can assert itself
and take form in the visitor's mind.

[Recommendations I Identity+Culture]

Marina District Wayfindillg Project
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Marina Stairwalk
The current northern path to the
Marina veers to the right down Cliff
Avenue, while a city-owned tight of
way continues. west down a steep
escarpment to the Marina. Though it
now lies below a hidden lookout, this
location used to allow direct access to
the Marina down a stairwalk,

[Recommendations IConnectivity]

Re-establishment of a staircase from
top of Cliff Avenue and South 223rd
down to the Marina floor could serve
to establish a main pedestrian cornnor
and act as the most centrally located
public space in the Marina District.
By simplifying access to the heart of
the Marina with a visually striking
but appropriately scaled staircase, a
memorable new landmark could help
to form a local identity while vastly
improving connectivity.

Marina District Wayfinding Project
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p experiencing

lace
The Marina District has a blend
of artistic elements and existinq
infrastructure that highlight its
unique history and relationship to
the Puget Sound. During our time in
the Marina District we noticed many
of these features were located in
obscure locations, reducing visibility
to visitors. A turtle sculpture is
located in the library complex but
not adjacent to paths or entry to
the building; the Des Moines Shop
and Save sign is located in an alley
between 7th and Marine View Drive;
and the recently completed mural
honoring the aging process is located
on the south side of the QPe complex.
Placement of art accords significance
to its setting, and so siting art in
poorly-traveled locations can create
confusion in the visitor's mind, The
future placement of art should focus
on locations with higher levels of
activity and visibility.

[Recommendations IArt+Context]
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